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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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APPEAL f r om an or der  of  t he Jef f er son Count y Ci r cui t  Cour t ,  

Randy R.  Koschni ck,  Judge.   Reversed and cause remanded. 

 

¶1 LOUI S B.  BUTLER,  JR. ,  J.   Thi s case i s on r emand f r om 

t he Uni t ed St at es Supr eme Cour t , 1 whi ch vacat ed our  deci s i on i n 

St at e v.  Knapp,  2003 WI  121,  265 Wi s.  2d 278,  666 N. W.  2d 881 

( Knapp I ) .   I n Knapp I ,  t hi s cour t  concl uded t hat  physi cal  

evi dence obt ai ned as t he di r ect  r esul t  of  a Mi r anda2 v i ol at i on i s 

i nadmi ssi bl e when t he vi ol at i on was an i nt ent i onal  at t empt  t o 

                                                 
1 Wi sconsi n v.  Knapp,  ___U. S. ___,  124 S.  Ct .  2932 ( Wi s.  Jun.  

30,  2004)  ( No.  03- 590) .  

2 Mi r anda v.  Ar i zona,  384 U. S.  436 ( 1966) .  
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pr event  t he suspect  f r om exer c i s i ng Fi f t h Amendment  r i ght s.   

I d. ,  ¶78.   I n l i ght  of  Uni t ed St at es v.  Pat ane,  542 U. S.  630,  

124 S.  Ct .  2620 ( 2004) ,  i n whi ch a pl ur al i t y of  t he Cour t  

concl uded t hat  t he f r ui t  of  t he poi sonous t r ee doct r i ne does not  

ext end t o der i vat i ve evi dence di scover ed as a r esul t  of  a 

def endant ' s vol unt ar y st at ement s obt ai ned wi t hout  Mi r anda 

war ni ngs,  t he Uni t ed St at es Supr eme Cour t  vacat ed and r emanded 

our  deci s i on f or  f ur t her  consi der at i on.    

¶2 We concl ude t hat  t he f r ui t  of  t he poi sonous t r ee 

doct r i ne appl i es under  t he c i r cumst ances of  t hi s case under  

Ar t i c l e I ,  Sect i on 8 of  t he Wi sconsi n Const i t ut i on.   Wher e 

physi cal  evi dence i s obt ai ned as t he di r ect  r esul t  of  an 

i nt ent i onal  Mi r anda vi ol at i on,  we concl ude t hat  our  const i t ut i on 

r equi r es t hat  t he evi dence must  be suppr essed.   Ther ef or e,  we 

r ever se t he ci r cui t  cour t ' s  or der . 3 

I  

¶3 The f ol l owi ng f act s r emai n undi sput ed f or  pur poses of  

t hi s appeal .   I n t he ear l y mor ni ng hour s of  December  12,  1987,  

Resa Scobi e Br unner  ( Resa)  was mur der ed i n her  home i n 

Wat er t own,  Wi sconsi n.   On t he af t er noon of  December  12,  ar ound 2 

                                                 
3 Our  deci s i on r est s on bona f i de separ at e,  adequat e,  and 

i ndependent  st at e gr ounds.   See Mi chi gan v.  Long,  463 U. S.  1032,  
1040 ( 1983) .  

Fur t her ,  we r ei nst at e al l  por t i ons of  our  deci s i on i n St at e 
v.  Knapp,  2003 WI  121,  265 Wi s.  2d 278,  666 N. W.  2d 881,  not  
i mpl i cat ed by t he Supr eme Cour t ' s  or der  vacat i ng our  deci s i on i n 
l i ght  of  Uni t ed St at es v.  Pat ane,  542 U. S.  ___,  124 S.  Ct .  2620 
( 2004) .  
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p. m. ,  her  husband,  Er vi n J.  Br unner  ( Br unner ) ,  f ound Resa' s body 

l y i ng i n t hei r  bedr oom,  beat en t o deat h wi t h a basebal l  bat .   

¶4 An aut opsy conduct ed t he next  day est abl i shed Resa' s 

t i me of  deat h as bet ween 2: 15 and 4: 30 a. m.   Br unner  c l ai med 

t hat  he had been wi t h anot her  woman,  Shar on Maas ( Maas) ,  t he 

eveni ng of  December  11 and had sl ept  at  hi s par ent s '  house i n 

Cl yman,  Wi sconsi n,  t hat  ni ght .   Br unner  t ol d pol i ce t hat  he and 

Maas wer e i n a bar  i n Sul l i van,  Wi sconsi n,  unt i l  2 a. m. ,  and 

t hen t hey dr ove di r ect l y t o hi s par ent s '  house wi t hout  st oppi ng 

i n Wat er t own.  

¶5 The pol i ce i nvest i gat i on r eveal ed t hat  on t he ni ght  of  

Resa' s mur der ,  Knapp and Resa wer e seen dr i nki ng t oget her  i n a 

Wat er t own bar  and t hen eat i ng t oget her  i n a Wat er t own r est aur ant  

af t er  t he bar  c l osed.   When t hey wer e l eavi ng t he r est aur ant ,  

al t hough t hey got  up t o l eave at  t he same t i me,  Knapp l ef t  

f i r st ,  as Resa had t o go back t o pay her  check.    

¶6 On December  12,  t he pol i ce conf i r med t hat  Knapp was on 

par ol e,  wi t h a condi t i on bei ng t hat  he not  consume al cohol .   

When Knapp' s par ol e of f i cer  l ear ned t hat  Knapp had been 

dr i nki ng,  he or der ed an appr ehensi on r equest  and r equest ed t hat  

t he pol i ce ar r est  Knapp.  

¶7 On December  13,  Det ect i ve Ti mot hy Roet s ( Roet s)  of  t he 

Wat er t own Pol i ce Depar t ment  went  t o Knapp' s apar t ment  t o ar r est  

hi m on t he appr ehensi on r equest .   When Roet s ar r i ved at  t he 

i nner - door  t o Knapp' s apar t ment ,  he saw Knapp t hr ough t he door ' s 

wi ndow and t ol d Knapp t o open t he door  because he had a war r ant  

f or  Knapp' s ar r est  on a par ol e v i ol at i on.   Knapp pi cked up a 
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phone t o cal l  hi s at t or ney.   Knapp event ual l y hung up t he phone,  

st epped back,  l et  Roet s i n,  and t ol d Roet s he was t r y i ng t o cal l  

hi s at t or ney.   Roet s t ol d Knapp t hat  he had t o go t o t he pol i ce 

st at i on,  but  Roet s never  r ead Knapp t he Mi r anda war ni ngs.    

¶8 Bef or e l eavi ng f or  t he pol i ce st at i on,  Knapp and Roet s 

went  t o Knapp' s bedr oom so Knapp coul d put  on some shoes.   Whi l e 

i n t he bedr oom,  Roet s quest i oned Knapp about  t he c l ot hes Knapp 

had been wear i ng t he pr i or  eveni ng,  and Knapp poi nt ed t o a pi l e 

of  c l ot hi ng on t he f l oor .   Roet s sei zed t he c l ot hes and t ook 

Knapp t o t he pol i ce st at i on.    

¶9 I n t hat  pi l e of  c l ot hi ng was a bl ue sweat shi r t .   The 

sweat shi r t  cont ai ned human bl ood on one of  t he ar m cuf f s and 

near  t he t op of  t he z i pper .   An anal ysi s conduct ed i n 1988 

det er mi ned t hat  Resa coul d not  be el i mi nat ed as t he sour ce of  

t he bl ood.    

¶10 Af t er  Roet s ar r est ed Knapp and t r anspor t ed hi m t o t he 

pol i ce st at i on,  Roet s quest i oned Knapp f ur t her  but  st i l l  di d not  

gi ve hi m Mi r anda war ni ngs.   Roet s t ol d Knapp t hat  i t  was hi s 

r esponsi bi l i t y  t o advi se ever ybody of  t hei r  const i t ut i onal  

r i ght s t hat  may have had cont act  wi t h Resa j ust  pr i or  t o her  

deat h.   At  t hat  poi nt ,  Knapp st at ed he di d not  want  t o wr i t e or  

s i gn any st at ement s,  as he had been pr evi ousl y t ol d by an 

at t or ney not  t o speak t o pol i ce.   Roet s st i l l  di d not  gi ve t he 

Mi r anda war ni ngs,  however .   I n r esponse t o quest i oni ng,  Knapp 

t ol d Roet s about  hi s wher eabout s f r om t he pr i or  eveni ng,  

i ncl udi ng hi s encount er  wi t h Resa at  a bar  and how af t er  t he bar  

c l osed Resa t al ked hi m i nt o get t i ng somet hi ng t o eat .   Whi l e 
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wal k i ng t o t he r est aur ant ,  Knapp st at ed t hat  he wi t nessed Resa 

get  i nt o a f i ght  wi t h anot her  woman,  f r om whi ch Resa got  a 

bl oody nose.   Knapp sai d t hat  he hel ped her  wi pe away t he bl ood 

by usi ng t he sl eeve of  hi s sweat shi r t .   When i t  occur r ed t o 

Knapp t hat  he was not  bei ng quest i oned as a wi t ness but  r at her  

as a suspect ,  he agai n sai d he woul d not  wr i t e or  s i gn a 

st at ement  wi t hout  a l awyer .   At  t hat  poi nt ,  Roet s t ook Knapp t o 

a hol di ng cel l .    

¶11 Gi ven t he l i t t l e evi dence t he St at e had l i nki ng Knapp 

t o t he cr i me,  12 year s passed bef or e t he St at e char ged hi m f or  

Resa' s deat h.   I n t he meant i me,  i n addi t i on t o i nvest i gat i ng 

Knapp' s i nvol vement ,  t he pol i ce i nvest i gat ed ot her s.   Knapp 

asser t s t hat  a l i kel y suspect  of  Resa' s mur der  i s her  husband,  

Br unner .   Pr i or  t o t he t i me of  t he mur der ,  Resa and Br unner  had 

been mar r i ed f or  onl y s i x mont hs,  and t hey t ol d var i ous 

wi t nesses t hat  t hey wer e havi ng mar i t al  pr obl ems.   The ni ght  of  

Resa' s mur der ,  Br unner  s l ept  wi t h Maas.   The week bef or e t he 

mur der ,  Br unner  f ound Resa si t t i ng wi t h anot her  man i n hi s 

t r uck,  dr agged Resa out  of  t he t r uck,  and t ol d pol i ce of f i cer s 

he woul d " knock her  out "  i f  he ever  caught  Resa cheat i ng on hi m 

agai n.   Addi t i onal l y,  Br unner  t ol d hi s st epdaught er  t he ni ght  of  

t he mur der  t hat  he and Resa wer e f i ght i ng.   Ear l i er  t hat  eveni ng 

Resa cal l ed her  daught er  and t ol d her  t o go t o t hei r  home and 

t ake t he key of f  of  t he por ch.   Br unner  admi t t ed he mi ght  not  

have had a key t o hi s home t hat  eveni ng.   Dur i ng a f i ght  wi t h a 

gi r l f r i end a f ew year s l at er ,  Br unner  st at ed t hat  he wi shed he 
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" had a bat . "   Br unner  al so st at ed dur i ng a pol ygr aph exami nat i on 

t hat  he ki l l ed hi s wi f e.  

¶12 Somet i me i n 1998,  t he Depar t ment  of  Just i ce' s Di v i s i on 

of  Cr i mi nal  I nvest i gat i on ( DCI )  began i nvest i gat i ng t he case,  

and i n t he summer  of  1999 i t  l ocat ed new wi t nesses who 

i mpl i cat ed Knapp i n Resa' s mur der .   Knapp' s ex- gi r l f r i end,  

Sandr a Huebner ,  st at ed t hat  i n 1995 Knapp bat t er ed her  and sai d,  

" I ' l l  do t o you what  I  di d t o her . "   Al so,  Pedr o Bl as- Jasso t ol d 

an i nvest i gat or  t hat  Knapp conf essed t o hi m t en t o 15 t i mes t hat  

he ki l l ed Resa.   Most  s i gni f i cant l y,  whi l e t he 1988 anal ysi s of  

Knapp' s sweat shi r t  i ndi cat ed t hat  Resa coul d not  be excl uded as 

t he sour ce of  t he bl ood,  r ecent  f or ensi c DNA t est s est abl i shed 

t hat  t he bl ood was Resa' s.  

¶13 On November  12,  1999,  t he St at e char ged Knapp wi t h 

f i r st - degr ee i nt ent i onal  homi ci de f or  Resa' s deat h.   Knapp f i l ed 

a mot i on t o suppr ess,  among ot her  t hi ngs,  t he sweat shi r t  t hat  

cont ai ned Resa' s bl ood,  maki ng sever al  ar gument s f or  i t s  

excl usi on.   Regar di ng t he gr ounds i nvol v i ng t he i l l egal  f r ui t  of  

a Mi r anda vi ol at i on,  t he f ol l owi ng exchange bet ween t he St at e 

and Roet s occur r ed:   

[ St at e] :   I n t al k i ng wi t h hi m at  t he——i n t he of f i ce,  I  
mean,  you knew t hat  he was i n cust ody,  r i ght ? 

[ Roet s] :   Yes,  I  di d.  

[ St at e] :   And you knew t hat ,  i n or der  t o i nt er vi ew hi m 
ef f ect i vel y i n cust ody,  you needed t o Mi r andi ze hi m,  
cor r ect ? 

[ Roet s] :   Yes,  s i r .  
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[ St at e] :   You knew you hadn' t  been abl e t o do t hat ,  
r i ght ? 

[ Roet s] :   That ' s cor r ect .  

[ St at e] :   But  you cont i nued t o t al k t o hi m.  

[ Roet s] :   Yes,  s i r .  

[ St at e] :   You wer e seeki ng i nf or mat i on.  

[ Roet s] :   Yes,  I  was.  

[ St at e] :   Wer e you t r y i ng t o keep t he l i nes of  
communi cat i on open? 

[ Roet s] :   Yes.  

 

¶14 On cr oss- exami nat i on,  Knapp emphasi zed t hat  Roet s had 

not  even gi ven hi m Mi r anda war ni ngs at  t he apar t ment  t hr ough t he 

f ol l owi ng exchange:  

[ Counsel  f or  Knapp] :   I t  was your  concl usi on i n t he 
apar t ment  t hat  [ Knapp]  was r eal l y t r y i ng t o cal l  hi s 
at t or ney.   You can' t  di sput e t hat ,  r i ght ? 

[ Roet s] :   Oh,  yeah,  he was t r y i ng t o cal l  hi s 
at t or ney.  

[ Counsel  f or  Knapp] :   And you,  as [ t he St at e]  
char act er i zed i t ,  want ed t o [ ]  " keep t he l i nes of  
communi cat i on open, "  so you di d not  r espond i n t hat ——
say t o hi m,  " I  am goi ng t o gi ve you your  r i ght s now, "  
r i ght ? 

[ Roet s] :   That ' s r i ght .  

[ Counsel  f or  Knapp] :   You abandoned t he not i on of  
r eadi ng hi m hi s  const i t ut i onal  r i ght s based on what  he 
t ol d you r el at i ve t o want i ng an at t or ney,  r i ght ? 

[ Roet s] :   That ' s accur at e,  yes.  

[ Counsel  f or  Knapp] :   And you want ed t o keep t he l i nes 
of  communi cat i on open and you wer e concer ned,  wer e you 
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not ,  t hat  i f  you had Mi r andi zed hi m at  t hat  poi nt  t hat  
he mi ght  not  make a st at ement ,  r i ght ? 

[ Roet s] :   That ' s accur at e.   

.  .  .  .   

[ Counsel  f or  Knapp] :   Okay.   Wel l ,  you di dn' t ,  agai n,  
r ead hi m hi s r i ght s,  and wer e concer ned t hat  he woul d 
exer ci se hi s r i ght s based on what  he t ol d you about  
want i ng an at t or ney pr esent  because you t ol d hi m——you 
never  t ol d hi m he was a suspect ;  you t ol d hi m you j ust  
want  hi s hel p? 

[ Roet s] :   I  t ol d hi m t hat  yes,  s i r .  

 

¶15 The Jef f er son Count y Ci r cui t  Cour t ,  Honor abl e Randy R.  

Koschni ck,  deni ed t he suppr essi on mot i on.   Knapp appeal ed.  

¶16 Thi s cour t  accept ed t he cour t  of  appeal s '  

cer t i f i cat i on t o det er mi ne whet her  physi cal  evi dence obt ai ned as 

t he di r ect  r esul t  of  a Mi r anda vi ol at i on shoul d be suppr essed 

when t he vi ol at i on was an i nt ent i onal  at t empt  t o pr event  t he 

suspect  f r om exer ci s i ng hi s Fi f t h Amendment  r i ght s.   Thi s cour t  

answer ed t he quest i on i n t he af f i r mat i ve.   Knapp I ,  265 Wi s.  2d 

278,  ¶1.  

¶17 On Oct ober  20,  2003,  t he St at e f i l ed a wr i t  of  

cer t i or ar i  i n t he Uni t ed St at es Supr eme Cour t .   On June 28,  

2004,  t he Cour t  r ender ed i t s deci s i on i n Pat ane.   Two days 

l at er ,  on June 30,  t he Cour t  gr ant ed t he St at e' s pet i t i on,  

vacat ed our  deci s i on,  and r emanded t he case f or  f ur t her  

consi der at i on i n l i ght  of  Pat ane.     

¶18 On Sept ember  24,  2004,  we di r ect ed t he par t i es t o 

submi t  br i ef s t o addr ess t he ef f ect  of  Pat ane,  i ncl udi ng 
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al t er nat e gr ounds f or  suppr essi ng t he sweat shi r t  t hat  wer e not  

r eached i n Knapp I . 4 

I I  

 ¶19 Our  st andar d of  r evi ew has not  changed.   " Whet her  

evi dence shoul d be suppr essed i s a quest i on of  const i t ut i onal  

f act .   I n r evi ewi ng quest i ons of  const i t ut i onal  f act ,  we uphol d 

a c i r cui t  cour t ' s  f act ual  f i ndi ngs unl ess c l ear l y er r oneous,  but  

we i ndependent l y det er mi ne whet her  t hose f act s meet  t he 

const i t ut i onal  st andar d. "   St at e v.  Samuel ,  2002 WI  34,  ¶15,  252 

Wi s.  2d 26,  643 N. W. 2d 423 ( c i t at i ons omi t t ed) .    

¶20 Ther e ar e no hi st or i cal  f act s i n di sput e,  as t he St at e 

has conceded t hat  t he physi cal  evi dence was sei zed as a di r ect  

r esul t  of  an i nt ent i onal  Mi r anda vi ol at i on.   Ther ef or e,  al l  t hat  

r emai ns i s a quest i on of  l aw:   whet her  t he physi cal  evi dence 

shoul d be suppr essed under  ei t her  t he Uni t ed St at es or  Wi sconsi n 

Const i t ut i ons.   

I I I  

¶21 We begi n wi t h some br i ef  obser vat i ons r egar di ng t he 

excl usi onar y r ul e,  f ol l owed by a di scussi on of  Pat ane,  wher e a 

t hr ee- Just i ce pl ur al i t y of  t he Supr eme Cour t ,  i n an opi ni on 

aut hor ed by Just i ce Thomas and j oi ned by Chi ef  Just i ce Rehnqui st  

                                                 

4 The al t er nat e ar gument s Knapp r ai sed f or  suppr essi ng t he 
sweat shi r t  ar e whet her  t her e was a knock- and- announce vi ol at i on 
or  a v i ol at i on of  Edwar ds v.  Ar i zona,  451 U. S.  477 ( 1981) .   See 
St at e v.  Knapp,  2003 WI  121,  ¶¶118,  121,  265 Wi s.  2d 278,  666 
N. W. 2d 881 ( Knapp I ) .   Because we concl ude t he evi dence i s 
i nadmi ssi bl e under  Ar t i c l e I ,  Sect i on 8 of  t he Wi sconsi n 
Const i t ut i on,  we do not  addr ess t hese al t er nat e gr ounds f or  
suppr essi on.  
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and Just i ce Scal i a,  concl uded t hat  t he " f r ui t  of  t he poi sonous 

t r ee"  doct r i ne does not  appl y t o suppr ess nont est i moni al  

evi dence obt ai ned f r om a vol unt ar y st at ement  t hat  st emmed f r om a 

f ai l ur e t o gi ve t he pr ophyl act i c Mi r anda war ni ngs.   Fr om t her e,  

we di scuss Mi ssour i  v.  Sei ber t ,  542 U. S.  600,  124 S.  Ct .  2601 

( 2004) ,  r el eased on t he same day as Pat ane,  but  wher e a 

di f f er ent  pl ur al i t y of  t he cour t ,  i n an opi ni on aut hor ed by 

Just i ce Sout er  and j oi ned by Just i ces St evens,  Gi nsbur g,  and 

Br eyer ,  concl uded t hat  a pol i ce pr act i ce of  i nt ent i onal l y 

f ai l i ng t o gi ve Mi r anda war ni ngs unt i l  a suspect  conf essed coul d 

not  ef f ect i vel y compl y wi t h Mi r anda' s const i t ut i onal  

r equi r ement .  

A 

¶22 The excl usi onar y r ul e i s pr emi sed on suppr essi ng 

evi dence t hat  " i s i n some sense t he pr oduct  of  i l l egal  

gover nment al  act i v i t y. "   Ni x v.  Wi l l i ams,  467 U. S.  431,  444 

( 1984)  ( emphasi s i n or i gi nal ) .   Thi s cour t  has s i mi l ar l y  

char act er i zed t he excl usi onar y r ul e,  st at i ng:   " Evi dence 

obt ai ned as a di r ect  r esul t  of  a v i ol at i on of  a const i t ut i onal  

r i ght  .  .  .  i s  i nadmi ssi bl e upon pr oper  obj ect i on. "   St at e v.  

Loef f l er ,  60 Wi s.  2d 556,  561,  211 N. W. 2d 1 ( 1973) .   The pr i mar y 

pur pose of  t he excl usi onar y r ul e " i s t o det er  f ut ur e unl awf ul  

pol i ce conduct .  .  .  . "   Uni t ed St at es v.  Cal andr a,  414 U. S.  338,  
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347 ( 1974) . 5  However ,  " t o t he ext ent  t hat  appl i cat i on of  t he 

excl usi onar y r ul e coul d pr ovi de some i ncr ement al  det er r ent ,  t hat  

possi bl e benef i t  must  be wei ghed agai nst  t he ' subst ant i al  soci al  

cost s exact ed by t he excl usi onar y r ul e. ' "   I l l i noi s v.  Kr ul l ,  

480 U. S.  340,  352- 53 ( 1987)  ( quot i ng Uni t ed St at es v.  Leon,  468 

U. S.  897,  907 ( 1984) ) .  

¶23 Al t hough r oot ed i n t he Const i t ut i on,  " [ t ] he 

excl usi onar y r ul e i s a j udge- made one i n f ur t her ance of  conduct  

t hat  cour t s have consi der ed t o be i n t he publ i c i nt er est  and t o 

suppr ess conduct  t hat  i s  not . "   Conr ad v.  St at e,  63 Wi s.  2d 616,  

636,  218 N. W. 2d 252 ( 1974) .   I t  has al so been sai d t hat  t he 

excl usi onar y r ul e appl i es onl y i n cont ext s " wher e i t s r emedi al  

obj ect i ves ar e t hought  most  ef f i caci ousl y ser ved. "   Pennsyl vani a 

Bd.  of  Pr ob.  & Par ol e v.  Scot t ,  524 U. S.  357,  363 ( 1998)  

                                                 
5 For  t hi s r eason,  t he Supr eme Cour t  i n Ar i zona v.  Evans,  

514 U. S.  1,  14- 16 ( 1995) ,  concl uded t hat  t he excl usi onar y r ul e 
di d not  appl y t o evi dence obt ai ned f r om an ar r est  t hat  was 
pr emi sed on an ar r est  war r ant  t hat  shoul d have been quashed f r om 
comput er  r ecor ds and woul d have been quashed but  f or  a c l er i cal  
er r or  by cour t  empl oyees.   The Cour t  det er mi ned t hat  t her e was 
not hi ng t o det er  by suppr essi ng evi dence obt ai ned as a r esul t  of  
a cour t  per sonnel ' s c l er i cal  er r or .   The Cour t  s t at ed,  " Because 
cour t  c l er ks ar e not  adj unct s  t o t he l aw enf or cement  t eam 
engaged i n t he of t en compet i t i ve ent er pr i se of  f er r et i ng out  
cr i me,  t hey have no st ake i n t he out come of  par t i cul ar  cr i mi nal  
pr osecut i ons. "   I d.  at  15.   I n addi t i on,  " I f  i t  wer e i ndeed a 
cour t  c l er k who was r esponsi bl e f or  t he er r oneous ent r y on t he 
pol i ce comput er ,  appl i cat i on of  t he excl usi onar y r ul e 
.  .  .  coul d not  be expect ed t o al t er  t he behavi or  of  t he 
ar r est i ng of f i cer . "   I d.   Because " [ t ] her e i s no i ndi cat i on t hat  
t he ar r est i ng of f i cer  was not  act i ng obj ect i vel y  r easonabl y when 
he r el i ed upon t he pol i ce comput er  r ecor d, "  t he Cour t  hel d t hat  
t her e was " a cat egor i cal  except i on t o t he excl us i onar y r ul e f or  
c l er i cal  er r or s of  cour t  empl oyees. "   I d.  at  15- 16.  
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( c i t at i on and quot at i ons omi t t ed) .   Thus,  t he excl usi onar y r ul e 

i s not  absol ut e,  but  r at her  i s connect ed t o t he publ i c i nt er est ,  

whi ch r equi r es a bal anci ng of  t he r el evant  i nt er est s.   St at e v.  

Eason,  2001 WI  98,  ¶43,  245 Wi s.  2d 206,  629 N. W. 2d 625.    

¶24 The excl usi onar y r ul e appl i es t o bot h t angi bl e and 

i nt angi bl e evi dence and al so excl udes der i vat i ve evi dence under  

cer t ai n c i r cumst ances,  v i a t he f r ui t  of  t he poi sonous t r ee 

doct r i ne,  i f  such evi dence i s obt ai ned " by expl oi t at i on of  t hat  

i l l egal i t y. "  Wong Sun v.  Uni t ed St at es,  371 U. S.  471,  485- 88 

( 1963) ;  St at e v.  Schnei dewi nd,  47 Wi s.  2d 110,  118,  176 N. W. 2d 

303 ( 1970) .  " [ I ] n i t s br oadest  sense,  t he [ f r ui t  of  t he 

poi sonous t r ee doct r i ne]  can be r egar ded .  .  .  as a devi ce t o 

pr ohi bi t  t he use of  any secondar y evi dence whi ch i s t he pr oduct  

of  or  whi ch owes i t s di scover y t o i l l egal  gover nment  act i v i t y. "   

St at e v.  Schl i se,  86 Wi s.  2d 26,  45,  271 N. W. 2d 619 ( 1978) .    

¶25 Al t hough t he f r ui t  of  t he poi sonous t r ee spr out ed f r om 

t he Four t h Amendment ,  i t s  appl i cat i on i s not  so conf i ned.   The 

f r ui t  of  t he poi sonous t r ee doct r i ne has been appl i ed t o t he 

Fi f t h and Si xt h Amendment s,  see Ni x,  467 U. S.  at  442,  as wel l  as 

st at ut or y v i ol at i ons.   

¶26 Regar di ng Fi f t h Amendment  appl i cat i ons,  i n Chavez v.  

Mar t i nez,  538 U. S.  760,  769 ( 2003)  ( pl ur al i t y opi ni on) ,  t he 

Supr eme Cour t  not ed t hat  " our  cases pr ovi de t hat  t hose subj ect ed 

t o coer ci ve pol i ce i nt er r ogat i ons have an aut omat i c pr ot ect i on 

f r om t he use of  t hei r  i nvol unt ar y st at ement s ( or  evi dence 

der i ved f r om t hei r  st at ement s)  i n any subsequent  cr i mi nal  

t r i al . "   ( Emphasi s i n or i gi nal . )  
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¶27 I n Uni t ed St at es v.  Hubbel l ,  530 U. S.  27,  45 ( 2000) ,  

whi ch concer ned t he compel l ed pr oduct i on of  document s,  t he 

Supr eme Cour t  concl uded t hat  " [ i ] t  has .  .  .  l ong been set t l ed 

t hat  [ t he Fi f t h Amendment ' s]  pr ot ect i on encompasses compel l ed 

st at ement s t hat  l ead t o t he di scover y of  i ncr i mi nat i ng evi dence 

even t hough t he st at ement s t hemsel ves ar e not  i ncr i mi nat i ng and 

ar e not  i nt r oduced i nt o evi dence. "   I d.  at  37.  Thus,  t he 

pr i v i l ege pr ot ect s agai nst  " use of  i ncr i mi nat i ng i nf or mat i on 

der i ved di r ect l y or  i ndi r ect l y f r om t he compel l ed 

t est i mony .  .  .  . "   I d.  at  38.  

¶28 I n Har r i son v.  Uni t ed St at es,  392 U. S.  219,  220 

( 1968) ,  t he def endant  t est i f i ed af t er  t he gover nment  admi t t ed 

i nt o evi dence t hr ee i l l egal l y obt ai ned conf essi ons.   The Supr eme 

Cour t  concl uded t he def endant  was i mpel l ed t o t est i f y,  and t hat  

t he t est i mony t her ef or e was t he f r ui t  of  a poi sonous t r ee.   The 

Supr eme Cour t  st at ed:  

[ T] he pet i t i oner  t est i f i ed onl y af t er  t he Gover nment  
had i l l egal l y i nt r oduced i nt o evi dence t hr ee 
conf essi ons,  al l  wr ongf ul l y obt ai ned and t he same 
pr i nci pl e t hat  pr ohi bi t s t he use of  conf essi ons so 
pr ocur ed al so pr ohi bi t s t he use of  any t est i mony 
i mpel l ed t her eby——t he f r ui t  of  t he poi sonous t r ee,  t o 
i nvoke a t i me- wor n met aphor .  

I d.  at  222.   

¶29 I n t he Si xt h Amendment  cont ext ,  i n Uni t ed St at es v.  

Wade,  388 U. S.  218,  237 ( 1967) ,  t he Supr eme Cour t  hel d t hat  t he 

absence of  counsel  at  a post - i ndi ct ment  l i neup vi ol at ed a 

def endant ' s Si xt h Amendment  r i ght  t o counsel .   The Cour t  hel d 

t hat  a subsequent  i n- cour t  i dent i f i cat i on may war r ant  
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suppr essi on unl ess t he St at e can show t he i dent i f i cat i on had an 

i ndependent  or i gi n,  or  i t s  admi ssi on was ot her wi se har ml ess.   

I d.  at  240- 42.    

¶30 Mor eover ,  i n Ni x,  467 U. S.  at  449- 50,  t he Supr eme 

Cour t  hel d t hat  a v i ct i m' s body f ound af t er  pol i ce gave t he 

i nf amous " Chr i st i an bur i al  speech, "  t hat  v i ol at ed t he 

def endant ' s Si xt h Amendment  r i ght  t o counsel ,  was l awf ul l y 

admi t t ed because i t  woul d have been i nevi t abl y di scover ed.    

¶31 Asi de f r om const i t ut i onal  v i ol at i ons,  t he f r ui t  of  t he 

poi sonous t r ee doct r i ne has al so been appl i ed t o st at ut or y  

v i ol at i ons.   I n Nar done v.  Uni t ed St at es,  308 U. S.  338,  ( 1939) ,  

t he Supr eme Cour t  hel d t hat  f act s i l l egal l y obt ai ned f r om a 

wi r et ap under  t he Communi cat i ons Act  coul d not  be used at  t r i al .   

However ,  t he Cour t  del i neat ed a f r ui t  of  t he poi sonous t r ee 

f r amewor k t hat  al l owed t he gover nment  t o ot her wi se use t he 

i nf or mat i on obt ai ned f r om t he i l l egal  wi r et aps.  The Cour t  

st at ed:  

The bur den i s,  of  cour se,  on t he accused i n t he f i r st  
i nst ance t o pr ove t o t he t r i al  cour t ' s  sat i sf act i on 
t hat  wi r e- t appi ng was unl awf ul l y empl oyed.   Once t hat  
i s est abl i shed——as was pl ai nl y done her e——t he t r i al  
j udge must  gi ve oppor t uni t y,  however  c l osel y conf i ned,  
t o t he accused t o pr ove t hat  a subst ant i al  por t i on of  
t he case agai nst  hi m was a f r ui t  of  t he poi sonous 
t r ee.   Thi s l eaves ampl e oppor t uni t y t o t he Gover nment  
t o convi nce t he t r i al  cour t  t hat  i t s  pr oof  had an 
i ndependent  or i gi n.  

I d.  at  341.  
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¶32 I n Pat ane,  a pl ur al i t y of  t he Supr eme Cour t  decl i ned 

t o ext end t hese pr i nci pl es t o physi cal  evi dence obt ai ned f r om a 

Mi r anda vi ol at i on.   We now t ur n t o t hat  deci s i on.  

B 

¶33 I n Pat ane,  pol i ce of f i cer s wer e i nvest i gat i ng whet her  

Pat ane,  a convi ct ed f el on,  v i ol at ed a t empor ar y r est r ai ni ng 

or der  t hat  pr ohi bi t ed hi m f r om cont act i ng hi s ex- gi r l f r i end.   

Dur i ng t hat  i nvest i gat i on,  t he pol i ce wer e al so i nf or med t hat  

Pat ane i l l egal l y  possessed a f i r ear m.   The pol i ce went  t o 

Pat ane' s r esi dence and,  af t er  i nqui r i ng i nt o Pat ane' s at t empt s 

t o cont act  hi s ex- gi r l f r i end,  t he pol i ce ar r est ed hi m f or  

v i ol at i ng t he r est r ai ni ng or der .    

¶34 The pol i ce at t empt ed t o r ead Pat ane hi s Mi r anda 

r i ght s,  but  Pat ane i nt er r upt ed af t er  t he pol i ce advi sed hi m of  

hi s r i ght  t o r emai n s i l ent ,  st at i ng t hat  he al r eady knew hi s 

r i ght s.   The pol i ce never  compl et ed t he Mi r anda war ni ngs and 

pr oceeded t o ask Pat ane about  t he gun he possessed.   Whi l e 

Pat ane was i ni t i al l y  r el uct ant  t o answer ,  he l at er  admi t t ed t hat  

t he gun was i n hi s bedr oom.   He gave t he pol i ce per mi ssi on t o 

r et r i eve t he gun and t he pol i ce sei zed i t .  

¶35 A gr and j ur y l at er  i ndi ct ed Pat ane f or  possessi on of  a 

f i r ear m by a convi ct ed f el on.   He moved t o suppr ess t he gun and 

t he di st r i ct  cour t  gr ant ed t he mot i on,  concl udi ng t hat  t he 

pol i ce l acked pr obabl e cause t o ar r est  Pat ane f or  v i ol at i ng t he 

r est r ai ni ng or der .   The Tent h Ci r cui t  Cour t  of  Appeal s r ever sed 

t hat  concl usi on,  but  never t hel ess concl uded t hat  t he gun shoul d 

be suppr essed because i t  concl uded t he gun was t he f r ui t  of  an 
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unwar ned st at ement .   I n l i ght  of  t he Cour t ' s  hol di ng i n 

Di cker son v.  Uni t ed St at es,  530 U. S.  428 ( 2000) ,  t hat  Mi r anda 

est abl i shed a const i t ut i onal  r ul e,  t he cour t  of  appeal s r easoned 

t hat  a v i ol at i on of  Mi r anda amount ed t o a v i ol at i on of  t he 

Const i t ut i on,  speci f i cal l y t he Fi f t h Amendment .   Thus,  t he cour t  

of  appeal s appl i ed t he f r ui t  of  t he poi sonous t r ee doct r i ne 

pr onounced i n Wong Sun,  371 U. S.  471,  and uphel d t he di st r i ct  

cour t ' s  suppr essi on of  t he gun.   The Supr eme Cour t  r ever sed.  

¶36 The pl ur al i t y began wi t h a di scussi on of  t he Sel f -

I ncr i mi nat i on Cl ause.   Not i ng t hat  i t  need not  dr aw t he pr eci se 

boundar i es of  t he c l ause' s pr ot ect i ons,  t he pl ur al i t y concl uded 

t hat  i t  suf f i ced t o say " t he cor e pr ot ect i on af f or ded by t he 

Sel f - I ncr i mi nat i on Cl ause i s a pr ohi bi t i on on compel l i ng a 

cr i mi nal  def endant  t o t est i f y agai nst  hi msel f  at  t r i al . "   

Pat ane,  124 S.  Ct .  at  2626.   I ndeed,  t he pl ur al i t y det er mi ned 

t he t ext  of  t he Sel f - I ncr i mi nat i on Cl ause was " sel f - execut i ng"  

t o t hi s end,  meani ng t hat  i t s l anguage t hat  " [ n] o 

per son .  .  .  shal l  be compel l ed i n any cr i mi nal  case t o be a 

wi t ness agai nst  hi msel f "  was i t s own excl usi onar y r ul e of  sor t s.   

I d.  at  2628 ( quot i ng U. S.  Const .  amend.  V) .    Wi t h t he l i mi t ed 

f ocus on t he act ual  r i ght  agai nst  compel l ed i ncr i mi nat i on——t hat  

i s,  compel l ed i ncr i mi nat i ng t est i moni al  st at ement s ext r act ed at  

t r i al  f r om t he def endant ——t he pl ur al i t y det er mi ned t hat  " [ t ] he 

Cl ause cannot  be vi ol at ed by t he i nt r oduct i on of  nont est i moni al  

evi dence obt ai ned as a r esul t  of  vol unt ar y st at ement s. "   I d.  at  

2626.   The pl ur al i t y l at er  conceded,  however ,  t hat  t he same di d 

not  hol d t r ue f or  nont est i moni al  f r ui t s obt ai ned f r om an 
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act ual l y compel l ed st at ement .   I d.  at  2627- 28 ( ci t i ng New Jer sey 

v.  Por t ash,  440 U. S.  450,  458- 49 ( 1979) ) .  

¶37 The pl ur al i t y r ecogni zed t hat  t he Cour t  pr evi ousl y 

cr af t ed " pr ophyl act i c r ul es, "  whi ch wer e desi gned t o saf eguar d 

t he cor e pr ot ect i ons of  t he Sel f - I ncr i mi nat i on Cl ause out si de 

t he conf i nes of  an act ual  t r i al .   The cr eat i on of  t hese j udge-

made r ul es st emmed f r om " ' [ t ] he nat ur al  concer n .  .  .  t hat  an 

i nabi l i t y  t o pr ot ect  t he r i ght  at  one st age of  a pr oceedi ng may 

make i t s i nvocat i on usel ess at  a l at er  st age. ' "   I d.  at  2627 

( quot i ng Mi chi gan v.  Tucker ,  417 U. S.  433,  440- 41 ( 1974) ) .   

Despi t e t hat  nat ur al  concer n,  t he pl ur al i t y st at ed t hat  t hese 

pr ophyl act i c r ul es ( whi ch i ncl uded Mi r anda)  necessar i l y  st epped 

beyond t he act ual  pr ot ect i ons of  t he Sel f - I ncr i mi nat i on Cl ause.   

I d.   Thus,  adher i ng t o t he pr i nci pl e t hat  t her e must  be t he 

cl osest  possi bl e f i t  bet ween t he Sel f - I ncr i mi nat i on Cl ause and 

any pr ophyl act i c r ul e desi gned t o pr ot ect  i t ,  t he pl ur al i t y 

concl uded t hat  " any f ur t her  ext ensi on of  t hese r ul es must  be 

j ust i f i ed by i t s necessi t y f or  t he pr ot ect i on of  t he act ual  

r i ght  agai nst  compel l ed sel f - i ncr i mi nat i on. "   I d.  at  2627- 28.   

Wi t h t hi s gr oundwor k,  t he pl ur al i t y t ur ned t o Mi r anda.  

¶38 The pl ur al i t y agr eed t hat  f or  cer t ai n uses,  Mi r anda 

cr eat ed a pr esumpt i on of  coer ci on wher e a suspect  does not  

r ecei ve t he Mi r anda war ni ngs.   I d.  at  2627,  2630.   However ,  t he 

pl ur al i t y wr ot e t hat  pr e- Di cker son cases cl ear l y est abl i shed 

t hat  a mer e f ai l ur e t o gi ve Mi r anda war ni ngs di d not ,  of  i t sel f ,  

v i ol at e an i ndi v i dual ' s const i t ut i onal  r i ght s,  or  even t he 

Mi r anda r ul e f or  t hat  mat t er .   I d.  at  2628.   Si nce Mi r anda 
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sought  t o pr ot ect  t he Sel f - I ncr i mi nat i on Cl ause,  and si nce t he 

Sel f - I ncr i mi nat i on Cl ause was a t r i al  r i ght  wi t h a cor e 

pr ot ect i on of  saf eguar di ng compel l ed i ncr i mi nat or y t est i moni al  

st at ement s,  t he pl ur al i t y r easoned t hat  a Mi r anda vi ol at i on does 

not  occur  unt i l  unwar ned st at ement s ar e admi t t ed i nt o evi dence 

at  t r i al . 6  I d.  at  2629.   " [ J] ust  as t he Sel f - I ncr i mi nat i on 

Cl ause pr i mar i l y f ocuses on t he cr i mi nal  t r i al ,  so t oo does t he 

Mi r anda r ul e. "   I d.  at  2626.   Wi t h Mi r anda' s f ocus on t he 

admi ssi bi l i t y  of  st at ement s at  t r i al ,  t he appr opr i at e and 

adequat e r emedy f or  a Mi r anda vi ol at i on,  t he pl ur al i t y 

concl uded,  was suppr essi on of  t he st at ement .   I d.  at  2629.  

¶39 That  Di cker son hel d t hat  Mi r anda was a " const i t ut i onal  

r ul e"  di d not  al t er  t hi s anal ysi s,  t he pl ur al i t y  st at ed.   I d.  at  

2629.   The pl ur al i t y v i ewed Di cker son as mer el y a r eaf f i r mat i on 

of  Mi r anda' s " ' cor e r ul i ng t hat  unwar ned st at ement s may not  be 

used as evi dence i n t he pr osecut i on' s case i n chi ef . ' "   I d.  at  

2628 ( quot i ng Di cker son,  530 U. S.  at  443- 44) .   As Di cker son di d 

not  ( and pr esumabl y coul d not )  ext r i cat e t he Mi r anda pr ophyl axi s  

f r om t he Sel f - I ncr i mi nat i on Cl ause' s pr ot ect i on of  t r i al  r i ght s,  

t he pl ur al i t y det er mi ned t hat  Di cker son " makes cl ear  our  

cont i nued f ocus on t he pr ot ect i ons of  t he Sel f - I ncr i mi nat i on 

Cl ause. "   I d.    

                                                 
6 Thi s i s t r ue r egar dl ess of  whet her  t her e was a negl i gent  

or  even cal cul at ed f ai l ur e t o pr ovi de t he suspect  wi t h t he f ul l  
panopl y of  war ni ngs pr escr i bed by Mi r anda,  pr ovi ded t he 
st at ement  was not  act ual l y coer ced.   Pat ane v.  Uni t ed St at es,  
542 U. S.  __,  124 S.  Ct .  2620,  2629 ( 2004) .  
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¶40 Wi t h t hi s under st andi ng,  t he pl ur al i t y r et ur ned t o t he 

need t o mai nt ai n a " c l ose- f i t "  bet ween t he Sel f - I ncr i mi nat i on 

Cl ause' s pr ot ect i on of  t r i al  r i ght s and any ext ensi on of  t he 

pr ophyl act i c j udge- made r ul es desi gned t o saf eguar d t hose 

pr ot ect i ons.   The pl ur al i t y f ound no f i t  what soever  wher e t he 

admi ssi on of  nont est i moni al  f r ui t  of  a vol unt ar y st at ement  i s 

concer ned,  as " [ t ] he admi ssi on of  such f r ui t  pr esent s no r i sk 

t hat  a def endant ' s coer ced st at ement s ( however  def i ned)  wi l l  be 

used agai nst  hi m at  a cr i mi nal  t r i al . "   I d.  at  2630.   Wi t hout  

t hat  r i sk,  t he pl ur al i t y concl uded t hat  mer e or  even cal cul at ed 

f ai l ur es t o pr ov i de Mi r anda war ni ngs di d not  war r ant  suppr essi on 

of  any subsequent  f r ui t .   I d.  at  2629- 30.   And because t he 

pol i ce cannot  even vi ol at e a def endant ' s t r i al  r i ght  agai nst  

sel f - i ncr i mi nat i on by t aki ng an unwar ned vol unt ar y st at ement ,  

t he pl ur al i t y concl uded t hat  expansi on of  t he excl usi onar y r ul e 

coul d not  be j ust i f i ed by r ef er ence t o " a det er r ence ef f ect  on 

l aw enf or cement . "   I d.  at  2630.   Thus,  t he pl ur al i t y f ound no 

need t o ext end t he f r ui t  of  t he poi sonous t r ee doct r i ne t o 

Mi r anda vi ol at i ons.   I d.  

¶41 Just i ces Kennedy and O' Conner  concur r ed i n t he 

j udgment ,  agr eei ng wi t h t he pl ur al i t y t hat  " [ a] dmi ssi on of  

nont est i moni al  physi cal  f r ui t s .  .  .  does not  r un t he r i sk of  

admi t t i ng i nt o t r i al  an accused' s coer ced i ncr i mi nat i ng 

st at ement s agai nst  hi msel f . "    I d.  at  2631.   However ,  whi l e t he 

concur r ence vi ewed i t  as doubt f ul  t hat  t he excl usi on of  r el i abl e 

physi cal  evi dence coul d be j ust i f i ed by a det er r ence of  l aw 

enf or cement  r at i onal e,  t he concur r ence st at ed t hat  i t  was 
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" unnecessar y t o deci de whet her  t he [ pol i ce' s]  f ai l ur e t o gi ve 

Pat ane t he f ul l  Mi r anda war ni ngs shoul d be char act er i zed as a 

v i ol at i on of  t he Mi r anda r ul e i t sel f ,  or  whet her  t her e i s 

' anyt hi ng t o det er '  so l ong as t he unwar ned st at ement s ar e not  

l at er  i nt r oduced at  t r i al . "   I d.  at  2631.    

¶42 I n a separ at e di ssent ,  Just i ce Br eyer  st at ed t hat  he 

woul d excl ude physi cal  evi dence obt ai ned f r om unwar ned 

quest i oni ng " unl ess t he f ai l ur e t o pr ovi de Mi r anda war ni ngs was 

i n good f ai t h. "   I d.  at  2632.   Because t he di st r i ct  cour t  di d 

not  make any f i ndi ng i n t hi s r egar d,  Just i ce Br eyer  i ndi cat ed he 

woul d r emand t he case t o make such a det er mi nat i on.   I d.  at  

2632- 33.  

¶43 Just i ce Sout er ,  j oi ned by Just i ces St evens and 

Gi nsbur g,  di ssent ed.   Rest i ng on " t he i nher ent l y coer ci ve 

char act er  of  cust odi al  i nt er r ogat i on and t he i nher ent l y 

di f f i cul t  exer ci se of  assessi ng t he vol unt ar i ness of  any 

conf essi on r esul t i ng f r om i t , "  t hi s di ssent  not ed t hat  Mi r anda 

cr eat ed a pr esumpt i on of  coer ci on wher e a cust odi al  conf essi on 

i s not  pr eceded by war ni ngs.   I d.  at  2631.   Because t he Fi f t h 

Amendment  pr i v i l ege agai nst  compel l ed sel f - i ncr i mi nat i on ext ends 

t o t he excl usi on of  der i vat i ve evi dence,  " [ t ] hat  shoul d be t he 

end of  t hi s case. "   I d.  at  2632 ( c i t i ng Uni t ed St at es v.  

Hubbel l ,  530 U. S.  27,  37- 38 ( 2000) ) .   Thi s di ssent  l ament ed:   

" I n c l osi ng t hei r  eyes t o t he consequences of  gi v i ng an 

evi dent i ar y advant age t o t hose who i gnor e Mi r anda,  t he maj or i t y 

adds an i mpor t ant  i nducement  f or  i nt er r ogat or s  t o i gnor e t he 

r ul e i n t hat  case. "   I d.  at  2631.   Accor di ng t o t he di ssent ,  
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" [ t ] her e i s no way t o r ead t hi s case except  as an unj ust i f i abl e 

i nvi t at i on t o l aw enf or cement  of f i cer s t o f l out  Mi r anda when 

t her e may be physi cal  evi dence t o be gai ned. "   I d.  at  2632.   The 

di ssent  al so cal l ed t he pl ur al i t y ' s deci s i on an " odd one,  comi ng 

f r om t he Cour t  on t he same day i t  deci des Mi ssour i  v.  Sei ber t ,  

[ 124 S.  Ct .  2601 ( 2004) ] . "   Pat ane,  124 S.  Ct .  at  2632.   

C 

¶44 I n Sei ber t ,  pol i ce ar r est ed t he def endant  as a suspect  

i n an ar son t hat  r esul t ed i n a deat h.   At  t he pol i ce st at i on,  

t he pol i ce f ol l owed pr ot ocol  wher eby t hey i nt ent i onal l y 

r ef r ai ned f r om r eadi ng t he def endant  t he Mi r anda war ni ngs and 

pr oceeded t o i nt er r ogat e her  f or  30- 40 mi nut es t o obt ai n a 

conf essi on.   Af t er  t he def endant  conf essed,  t he pol i ce gave her  

a 20- 30 mi nut e br eak.   The pol i ce t hen r et ur ned,  t ur ned on a 

t ape r ecor der ,  gave t he def endant  t he Mi r anda war ni ngs,  obt ai ned 

a wai ver  of  r i ght s,  and t hen r epeat ed t he pr i or  i nt er r ogat i on t o 

obt ai n t he same conf essi on.   At  a l at er  suppr essi on hear i ng,  t he 

pol i ce of f i cer  admi t t ed t hat  he made a consci ous deci s i on t o 

wi t hhol d Mi r anda war ni ngs because he r esor t ed t o an 

i nt er r ogat i on t echni que he was t aught :   " quest i on f i r st ,  t hen 

gi ve t he war ni ngs,  and t hen r epeat  t he quest i on ' unt i l  I  get  t he 

answer  t hat  she' s al r eady pr ovi ded once. ' "   Sei ber t ,  124 S.  Ct .  

at  2606.  

¶45 The t r i al  cour t  suppr essed t he def endant ' s f i r st  

st at ement ,  but  not  t he second.   The Mi ssour i  Cour t  of  Appeal s 

af f i r med,  but  t he Mi ssour i  Supr eme Cour t  r ever sed,  concl udi ng 

t he pol i ce of f i cer ' s t act i c was t o i nt ent i onal l y depr i ve t he 
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def endant  of  her  oppor t uni t y t o knowi ngl y and i nt el l i gent l y 

wai ve her  Mi r anda r i ght s.   I d.  at  2606.   Because t her e wer e no 

ci r cumst ances t hat  woul d di spel  t he ef f ect  of  t he i nt ent i onal  

Mi r anda vi ol at i on,  t he Mi ssour i  Supr eme Cour t  concl uded t he 

second conf essi on was i nvol unt ar y and t her ef or e i nadmi ssi bl e.   

The Uni t ed St at es Supr eme Cour t  af f i r med.  

¶46 The pl ur al i t y i n Sei ber t  began by di scussi ng t he 

concept  of  vol unt ar i ness.   The pl ur al i t y expl ai ned t hat  i n 

Mi r anda,  t he Cour t  det er mi ned t hat  t he " ' vol unt ar i ness doct r i ne 

i n t he st at e cases .  .  .  encompasses al l  i nt er r ogat i on pr act i ces 

whi ch ar e l i kel y  t o exer t  such pr essur e upon an i ndi v i dual  as t o 

di sabl e hi m f r om maki ng a f r ee and r at i onal  choi ce. ' "   I d.  at  

2607 ( quot i ng Mi r anda,  384 U. S.  at  464- 65) .   Because " ' t he 

coer ci on i nher ent  i n cust odi al  i nt er r ogat i on bl ur s t he l i ne 

bet ween vol unt ar y and i nvol unt ar y st at ement s, ' "  i d.  at  2607- 08 

( quot i ng Di cker son,  530 U. S.  at  435) ,  t he pl ur al i t y descr i bed 

Mi r anda as an appr eci at i on of  t he di f f i cul t y of  j udi c i al  enqui r y 

i nt o t he c i r cumst ances of  a pol i ce i nt er r ogat i on.   I d.  at  2607.  

¶47 To i mpl ement  and saf eguar d t he Sel f - I ncr i mi nat i on 

Cl ause,  Mi r anda concl uded t hat  " ' t he accused must  be adequat el y 

and ef f ect i vel y appr i sed of  hi s r i ght s and t he exer ci se of  t hose 

r i ght s must  be f ul l y honor ed. ' "   I d.  at  2608 ( quot i ng Mi r anda,  

384 U. S.  at  467) .   Thus,  gi v i ng t he war ni ngs and obt ai ni ng a 

val i d wai ver  " has gener al l y pr oduced a v i r t ual  t i cket  of  

admi ssi bi l i t y . "   I d.   Recogni z i ng t hat  " [ t ] her e ar e t hose,  of  

cour se,  who pr ef er r ed t he ol d way of  doi ng t hi ngs,  gi v i ng no 

war ni ngs and l i t i gat i ng t he vol unt ar i ness of  any st at ement  i n 
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near l y ever y i nst ance, "  i d.  at  2608,  t he pl ur al i t y not ed t hat  

Mi r anda' s " const i t ut i onal  char act er "  was r ecent l y r eaf f i r med by 

Di cker son,  wher ei n t he Cour t  hel d t hat  Congr ess coul d not  t hwar t  

Mi r anda by st at ut e.   I d.  

¶48 Wi t h t hese pr i nci pl es i n mi nd,  t he pl ur al i t y  t hen 

f ocused on whet her  t he i nt ent i onal  t wo- t i er ed i nt er r ogat i on 

scheme desi gned as an end- r un ar ound Mi r anda ef f ect i vel y  

compl i ed wi t h Mi r anda' s obj ect i ves of  ensur i ng conf essi ons wer e 

vol unt ar y.   I d.  at  2610.   The pl ur al i t y concl uded i t  di d not .  

¶49 The pl ur al i t y hel d t hat  " [ b] y any obj ect i ve measur e,  

appl i ed t o c i r cumst ances exempl i f i ed her e,  i t  i s  l i kel y t hat  i f  

t he i nt er r ogat or s empl oy t he t echni que of  wi t hhol di ng war ni ngs 

unt i l  af t er  i nt er r ogat i on succeeds i n el i c i t i ng a conf essi on,  

t he war ni ngs wi l l  be i nef f ect i ve i n pr epar i ng t he suspect  f or  

successi ve i nt er r ogat i on,  c l ose i n t i me and si mi l ar  i n cont ent . "   

I d.  at  2610.   The pl ur al i t y  sur mi sed t hat  " [ u] pon hear i ng 

war ni ngs onl y i n t he af t er mat h of  i nt er r ogat i on and j ust  af t er  

maki ng a conf essi on,  a suspect  woul d har dl y t hi nk he had a 

genui ne r i ght  t o r emai n s i l ent ,  l et  al one per si st  i n so 

bel i evi ng once t he pol i ce began t o l ead hi m over  t he same gr ound 

agai n. "   I d.  at  2611.   Thus,  t he pl ur al i t y concl uded,  " when 

Mi r anda war ni ngs ar e i nser t ed i n t he mi dst  of  coor di nat ed and 

cont i nui ng i nt er r ogat i on,  t hey ar e l i kel y t o mi sl ead and 

' depr i v[ e]  a def endant  of  knowl edge essent i al  t o hi s abi l i t y  t o 

under st and t he nat ur e of  hi s r i ght s and t he consequences of  

abandoni ng t hem. ' "   I d.  ( quot i ng Mor an v.  Bur bi ne,  475 U. S.  412,  

424 ( 1986) ) .  
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¶50 The pl ur al i t y was not  per suaded by Mi ssour i ' s  ar gument  

t hat  t he def endant ' s second conf essi on was obt ai ned as t he 

r esul t  of  not hi ng mor e t han a " second st age"  i nt er r ogat i on t hat  

was di st i nct  f r om t he f i r st .   See Or egon v.  El st ad,  470 U. S.  298 

( 1985) .   Unl i ke i n El st ad,  wher e t her e was a " good- f ai t h Mi r anda 

mi st ake"  at  t he def endant ' s home f ol l owed by an i nt er r ogat i on at  

t he pol i ce st at i on,  Sei ber t ,  124 S.  Ct .  at  2612,  t he pl ur al i t y 

concl uded t hat  t he c i r cumst ances under  consi der at i on wer e at  t he 

opposi t e ext r eme:  

I n El st ad,  i t  was not  unr easonabl e t o see t he occasi on 
f or  quest i oni ng at  t he st at i on house as pr esent i ng a 
mar kedl y di f f er ent  exper i ence f r om t he shor t  
conver sat i on at  home;  s i nce a r easonabl e per son i n t he 
suspect ' s shoes coul d have seen t he st at i on house 
quest i oni ng as a new and di st i nct  exper i ence,  t he 
Mi r anda war ni ngs coul d have made sense as pr esent i ng a 
genui ne choi ce whet her  t o f ol l ow up on t he ear l i er  
admi ssi on.   

At  t he opposi t e ext r eme ar e t he f act s her e,  whi ch 
by any obj ect i ve measur e r eveal  a pol i ce st r at egy 
adapt ed t o under mi ne t he Mi r anda war ni ngs.  The 
unwar ned i nt er r ogat i on was conduct ed i n t he st at i on 
house,  and t he quest i oni ng was syst emat i c,  exhaust i ve,  
and managed wi t h psychol ogi cal  ski l l .  When t he pol i ce 
wer e f i ni shed t her e was l i t t l e,  i f  anyt hi ng,  of  
i ncr i mi nat i ng pot ent i al  l ef t  unsai d.   The war ned phase 
of  quest i oni ng pr oceeded af t er  a pause of  onl y 15 t o 
20 mi nut es,  i n t he same pl ace as t he unwar ned segment .   
When t he same of f i cer  who had conduct ed t he f i r st  
phase r eci t ed t he Mi r anda war ni ngs,  he sai d not hi ng t o 
count er  t he pr obabl e mi si mpr essi on t hat  t he advi ce 
t hat  anyt hi ng [ t he def endant ]  sai d coul d be used 
agai nst  her  al so appl i ed t o t he det ai l s  of  t he 
i ncul pat or y st at ement  pr evi ousl y el i c i t ed.  .  .  .   
These ci r cumst ances must  be seen as chal l engi ng t he 
compr ehensi bi l i t y  and ef f i cacy of  t he Mi r anda war ni ngs 
t o t he poi nt  t hat  a r easonabl e per son i n t he suspect ' s 
shoes woul d not  have under st ood t hem t o convey a 
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message t hat  she r et ai ned a choi ce about  cont i nui ng t o 
t al k.  

I d.  at  2612.  

 ¶51 I n c l osi ng,  t he pl ur al i t y pr onounced t hat  

" [ s] t r at egi st s dedi cat ed t o dr ai ni ng t he subst ance out  of  

Mi r anda cannot  accompl i sh by t r ai ni ng i nst r uct i ons what  

Di cker son hel d Congr ess coul d not  do by st at ut e. "   I d.  at  2613.   

Ther ef or e,  " [ b] ecause t he quest i on- f i r st  t act i c ef f ect i vel y 

t hr eat ens t o t hwar t  Mi r anda' s pur pose of  r educi ng t he r i sk t hat  

a coer ced conf essi on woul d be admi t t ed,  and because t he f act s 

her e do not  r easonabl y suppor t  a concl usi on t hat  t he war ni ngs 

gi ven coul d have ser ved t hei r  pur pose,  [ t he def endant ' s]  

post war ni ng st at ement s ar e i nadmi ssi bl e. "   I d.   at  2613.  

 ¶52 Just i ce Br eyer  concur r ed f or  t he same r easons set  

f or t h i n hi s Pat ane concur r ence.   I d.  at  2613- 14 

 ¶53 Just i ce Kennedy br oke f r om t he Pat ane pl ur al i t y and 

concur r ed i n Sei ber t .   Just i ce Kennedy agr eed t hat  t he 

i nt er r ogat i on t echni que used was desi gned t o c i r cumvent  Mi r anda 

and obscur ed Mi r anda' s meani ng.   I d.  at  2614.   He emphasi zed 

t hat  not  al l  v i ol at i ons of  Mi r anda r equi r e suppr essi on.   

" Evi dence i s admi ssi bl e when t he cent r al  concer ns of  Mi r anda ar e 

not  l i kel y t o be i mpl i cat ed and when ot her  obj ect i ves of  t he 

cr i mi nal  j ust i ce syst em ar e best  ser ved by i t s i nt r oduct i on. "   

I d.   The pol i ce t act i c at  i ssue i n Sei ber t  c l ear l y under mi ned 

Mi r anda' s meani ng and ef f ect ,  Just i ce Kennedy wr ot e,  as i t  

" s i mpl y cr eat es t oo hi gh a r i sk t hat  post war ni ng st at ement s wi l l  

be obt ai ned when a suspect  was depr i ved of  ' knowl edge essent i al  
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t o hi s abi l i t y  t o under st and t he nat ur e of  hi s r i ght s and t he 

consequences of  abandoni ng t hem. ' "   I d.  at  2615 ( quot i ng Mor an,  

475 U. S.  at  423- 24) .   Thus,  " post war ni ng st at ement s t hat  ar e 

r el at ed t o t he subst ance of  pr ewar ni ng st at ement s must  be 

excl uded absent  speci f i c ,  cur at i ve st eps. "   I d.   However ,  he 

r ei t er at ed t hat  absent  del i ber at e st r at egi es t o get  ar ound 

Mi r anda,  El st ad r epr esent ed t he pr oper  t est .   I d.  at  2616.  

 ¶54 Just i ce O' Connor  di ssent ed,  j oi ned by Chi ef  Just i ce 

Rehnqui st  and Just i ces Scal i a and Thomas.   The di ssent  st at ed i t  

woul d anal yze t he t wo- st ep i nt er r ogat i on t act i c under  El st ad.   

I d.  at  2619. 7 

 

                                                 
7  Mi ssour i  v.  Sei ber t ,  124 S.  Ct .  2601 ( 2004) ,  f ocused on 

Mi r anda' s concer n of  ensur i ng st at ement s ar e vol unt ar y.   I n t he 
pr esent  case,  when t he pol i ce knocked on Knapp' s door  t o ar r est  
hi m,  Knapp pi cked up a t el ephone t o cal l  hi s at t or ney.   Of f i cer  
Roet s under st ood t hat  Knapp was t r y i ng t o get  a hol d of  hi s 
at t or ney,  but  Roet s nonet hel ess asked Knapp what  he was wear i ng 
t he ni ght  of  Resa' s mur der .   Fur t her ,  whi l e Knapp was at  t he 
pol i ce st at i on wi t h Roet s,  Knapp st at ed he di d not  want  t o make 
or  s i gn a st at ement  wi t hout  a l awyer .   Never t hel ess,  Roet s 
cont i nued hi s i nt er r ogat i on.    

The vol unt ar i ness of  al l  of  Knapp' s st at ement s f r om t hese 
i nt er r ogat i ons i s suspect ,  as Knapp at t empt ed t o i nvoke hi s 
r i ght  t o counsel .   See Edwar ds,  451 U. S.  477;  St at e v.  Jenni ngs,  
2002 WI  44,  252 Wi s.  2d 228,  647 N. W. 2d 142.   Mor eover ,  t hi s i s 
not  a s i t uat i on wher e,  as i n Pat ane,  Knapp decl i ned t o r ecei ve 
Mi r anda war ni ngs t hat  wer e bei ng gi ven by t he pol i ce.   See 
Pat ane,  124 S.  Ct .  at  2625.   Li ke Sei ber t ,  t hi s case i nvol ves a 
s i t uat i on t hat  r eveal s a pol i ce st r at egy adapt ed t o under mi ne 
t he Mi r anda war ni ngs.   Sei ber t ,  124 S.  Ct .  at  2612.   
Never t hel ess,  we do not  addr ess t hi s i ssue as we concl ude t hat  
physi cal  f r ui t s obt ai ned f r om an i nt ent i onal  Mi r anda vi ol at i on 
ar e not  admi ssi bl e under  Ar t i c l e I ,  Sect i on 8 of  t he Wi sconsi n 
Const i t ut i on.  
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I V 

¶55 The St at e ar gues t hat  t hi s cour t  shoul d af f i r m t he 

ci r cui t  cour t ' s  or der  t hat  deni ed suppr essi on of  Knapp' s  

bl oodi ed sweat shi r t  f or  t wo r easons.   Fi r st ,  t he St at e cont ends 

t hat  Pat ane cl ear l y hol ds t hat  nei t her  t he Fi f t h Amendment  nor  

Mi r anda r equi r e suppr essi on of  physi cal  evi dence der i ved f r om a 

vol unt ar y st at ement  gi ven wi t hout  Mi r anda war ni ngs.   The St at e 

submi t s Pat ane i s di sposi t i ve her e because Knapp nei t her  r ai sed 

vi ol at i ons of ,  nor  di d t hi s cour t  base i t s pr i or  deci s i on on,  

our  st at e const i t ut i on' s anal ogue t o t he Fi f t h Amendment ,  Wi s.  

Const .  ar t .  I  §8. 8  Second,  t he St at e c l ai ms t hat  i t  woul d be 

i nappr opr i at e t o st r ay beyond t he conf i nes of  t he Fi f t h 

Amendment  gi ven St at e v.  Jenni ngs,  2002 WI  44,  ¶¶40- 42,  252 

Wi s.  2d 228,  647 N. W. 2d 142,  wher e t hi s cour t  decl i ned t o 

i nt er pr et  Wi sconsi n' s sel f - i ncr i mi nat i on pr ot ect i on mor e br oadl y 

t han t he Fi f t h Amendment .    

¶56 Knapp ar gues t hat  Pat ane not wi t hst andi ng,  t hi s cour t  

shoul d ut i l i ze Ar t i c l e I ,  Sect i on 8 of  t he Wi sconsi n 

Const i t ut i on t o ar r i ve at  t he same concl usi on as i n Knapp I .   

Al t hough he concedes t hat  he di d not  expl i c i t l y  make t hi s 

                                                 
8 Ar t i c l e I ,  sect i on 8 of  t he Wi sconsi n Const i t ut i on st at es 

i n per t i nent  par t :  

( 1)  No per son may be hel d t o answer  f or  a cr i mi nal  
of f ense wi t hout  due pr ocess of  l aw,  and no per son f or  
t he same of f ense may be put  t wi ce i n j eopar dy of  
puni shment ,  nor  may be compel l ed i n any cr i mi nal  case 
t o be a wi t ness agai nst  hi msel f  or  her sel f .  
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ar gument  bef or e and t hat  Knapp I  pr edomi nant l y r el i ed on Fi f t h 

Amendment  j ur i spr udence,  Knapp ar gues t hat  t he i ssue i s f ul l y  

bef or e t he cour t  now and t hat  t he i nt er est s of  j ust i ce r equi r e 

i t s consi der at i on.   See Br adl ey v.  St at e,  36 Wi s.  2d 345,  359-

59a,  153 N. W. 2d 38,  155 N. W. 2d 564 ( 1967)  ( " [ T] hi s cour t  may 

never t hel ess deci de a const i t ut i onal  quest i on not  r ai sed bel ow 

i f  i t  appear s i n t he i nt er est s of  j ust i ce t o do so and wher e 

t her e ar e no f act ual  i ssues t hat  need r esol ut i on. " ) .  Knapp 

pr oceeds t o ar gue t hat  t he pol i cy r easons t hi s cour t  i dent i f i ed 

and r el i ed on i n Knapp I  r emai n,  not wi t hst andi ng Pat ane.   We 

agr ee wi t h Knapp.   

A 

¶57 I t  i s  pl ai n t hat  Uni t ed St at es Supr eme Cour t  

i nt er pr et at i ons of  t he Uni t ed St at es Const i t ut i on do not  bi nd 

t he i ndi v i dual  st at e' s power  t o mol d hi gher  st andar ds under  

t hei r  r espect i ve st at e const i t ut i ons.   See Cooper  v.  Cal i f or ni a,  

386 U. S.  58,  62 ( 1967) .   I ndeed,  t he Uni t ed St at es Supr eme 

Cour t ,  t hr ough bot h maj or i t y and di ssent i ng opi ni ons,  has 

expl i c i t l y  ext ended i nvi t at i ons t o t he st at es t o adopt  di f f er ent  

r ul es shoul d t hey deem i t  appr opr i at e.   See I owa v.  Tovar ,  541 

U. S.  77,  94 ( 2004)  ( " We not e,  f i nal l y,  t hat  St at es ar e f r ee t o 

adopt  by st at ut e,  r ul e,  or  deci s i on any gui des t o t he accept ance 

of  an uncounsel ed pl ea t hey deem usef ul . " ) ;  Ni chol s v.  Uni t ed 

St at es,  511 U. S.  738,  748 n. 12 ( 1994)  ( " Of  cour se St at es may 

deci de,  based on t hei r  own const i t ut i ons or  publ i c pol i cy,  t hat  

counsel  shoul d be avai l abl e f or  al l  i ndi gent  def endant s char ged 

wi t h mi sdemeanor s. " ) ;  Or egon v.  Mat hi ason,  429 U. S.  492,  499 
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( 1977)  ( " I t  i s  t her ef or e i mpor t ant  t o not e t hat  t he st at e cour t s 

r emai n f r ee,  i n i nt er pr et i ng st at e const i t ut i ons,  t o guar d 

agai nst  t he evi l  c l ear l y i dent i f i ed by t hi s case. " )  ( Mar shal l ,  

J. ,  di ssent i ng) ;  Baxt er  v.  Pal mi gi ano,  425 U. S.  308,  339 n. 10 

( 1976)  ( " [ U] se of  i ncr i mi nat i ng st at ement s can be pr ohi bi t ed by 

a st at e cour t  as a mat t er  of  publ i c pol i cy i n t hat  St at e. " )  

( Br ennan,  J. ,  di ssent i ng) ;  Mi chi gan v.  Mosl ey,  423 U. S.  96,  120-

121 ( 1975)  ( Br ennan,  J. ,  di ssent i ng) ;  Or egon v.  Hass,  420 U. S.  

714,  719 ( 1975)  ( " [ A]  St at e i s f r ee as a mat t er  of  i t s  own l aw 

t o i mpose gr eat er  r est r i ct i ons on pol i ce act i v i t y t han t hose 

t hi s Cour t  hol ds t o be necessar y upon f eder al  const i t ut i onal  

st andar ds. " )  ( emphasi s i n or i gi nal ) ;  Lego v.  Twomey,  404 U. S.  

477,  489 ( 1972)  ( " Of  cour se,  t he St at es ar e f r ee,  pur suant  t o 

t hei r  own l aw,  t o adopt  a hi gher  st andar d.   They may i ndeed 

di f f er  as t o t he appr opr i at e r esol ut i on of  t he val ues t hey f i nd 

at  st ake. " ) ;  Cooper ,  386 U. S.  at  62 ( " Our  hol di ng,  of  cour se,  

does not  af f ect  t he St at e' s power  t o i mpose hi gher  st andar ds on 

sear ches and sei zur es t han r equi r ed by t he Feder al  Const i t ut i on 

i f  i t  chooses t o do so. " ) .   Cor r espondi ngl y,  t hi s cour t  has 

st at ed t hat  when i nt er pr et i ng our  const i t ut i on,  deci s i ons f r om 

t he Uni t ed St at es Supr eme Cour t  i nt er pr et i ng anal ogous 

pr ovi s i ons i n t he f eder al  const i t ut i on " ar e emi nent  and hi ghl y  

per suasi ve,  but  not  cont r ol l i ng,  aut hor i t y. "   McCaul ey v.  Tr opi c  

of  Cancer ,  20 Wi s.  2d 134,  139,  121 N. W. 2d 545 ( 1963) .  

¶58 I n spi t e of  t hi s,  t he St at e cor r ect l y obser ves t hat  

t hi s cour t  i n Jenni ngs st at ed t hat  " ' [ w] her e .  .  .  t he l anguage 

of  t he pr ovi s i on i n t he st at e const i t ut i on i s ' v i r t ual l y  
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i dent i cal '  t o t hat  of  t he f eder al  pr ovi s i on or  wher e no 

di f f er ence i n i nt ent  i s di scer ni bl e,  Wi sconsi n cour t s have 

nor mal l y const r ued t he st at e const i t ut i on consi st ent  wi t h t he 

Uni t ed St at es Supr eme Cour t ' s  const r uct i on of  t he f eder al  

const i t ut i on. ' "   Jenni ngs,  252 Wi s.  2d 228,  ¶39 ( quot i ng St at e 

v.  Agnel l o,  226 Wi s.  2d 164,  180- 81,  593 N. W. 2d 427 ( 1999) )  

( emphasi s added) .   I n Jenni ngs,  because t hi s cour t  concl uded 

t hat  " [ t ] he st at e const i t ut i onal  r i ght  agai nst  compul sor y sel f -

i ncr i mi nat i on i s t ext ual l y al most  i dent i cal  t o i t s f eder al  

count er par t , " 9 t hi s cour t  decl i ned t o i mpose a c l ar i f i cat i on 

r equi r ement  under  Ar t i c l e I ,  Sect i on 8 of  t he Wi sconsi n 

Const i t ut i on when a suspect  equi vocal l y i nvokes t he r i ght  t o 

counsel .   I d. ,  ¶¶40,  42.   The St at e submi t s t hat  t he same 

anal ysi s shoul d appl y her e.  

¶59 Thi s " l ock- st ep"  t heor y of  i nt er pr et i ng t he Wi sconsi n 

Const i t ut i on no br oader  t han i t s f eder al  count er par t  appear s t o 

be ai med at  pr omot i ng uni f or mi t y i n t he l aw.   Uni f or mi t y may be 

advant ageous,  but  i t  cannot  be i ndi spensabl e.   " [ I ] t  i s  t he 

pr er ogat i ve of  t he St at e of  Wi sconsi n t o af f or d gr eat er  

pr ot ect i on t o t he l i ber t i es of  per sons wi t hi n i t s boundar i es 

under  t he Wi sconsi n Const i t ut i on t han i s mandat ed by t he Uni t ed 

St at es Supr eme Cour t  .  .  .  .  "   St at e v.  Doe,  78 Wi s.  2d 161,  

                                                 
9 The Fi f t h Amendment  t o t he Uni t ed St at es Const i t ut i on 

pr ovi des i n r el evant  par t :  

No per son .  .  .  shal l  be compel l ed i n any cr i mi nal  
case t o be a wi t ness agai nst  hi msel f ,  nor  be depr i ved 
of  l i f e,  l i ber t y,  or  pr oper t y,  wi t hout  due pr ocess of  
l aw.  
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171,  254 N. W. 2d 210 ( 1977) .   As Doe cogent l y st at ed,  t hi s cour t  

" wi l l  not  be bound by t he mi ni mums whi ch ar e i mposed by t he 

Supr eme Cour t  of  t he Uni t ed St at es i f  i t  i s  t he j udgment  of  t hi s 

cour t  t hat  t he Const i t ut i on of  Wi sconsi n and t he l aws of  t hi s 

st at e r equi r e t hat  gr eat er  pr ot ect i on of  c i t i zens'  l i ber t i es 

ought  t o be af f or ded. "   I d. ,  at  172.    

¶60 We begi n wi t h a compar i son of  t he t ext  of  t he 

const i t ut i ons.   Whi l e t ext ual  s i mi l ar i t y or  i dent i t y i s 

i mpor t ant  when det er mi ni ng when t o depar t  f r om f eder al  

const i t ut i onal  j ur i spr udence,  i t  cannot  be concl usi ve,  l est  t hi s 

cour t  f or f ei t  i t s  power  t o i nt er pr et  i t s  own const i t ut i on t o t he 

f eder al  j udi c i ar y.   The peopl e of  t hi s st at e shaped our  

const i t ut i on,  and i t  i s  our  sol emn r esponsi bi l i t y  t o i nt er pr et  

i t .   See At t or ney Gen.  ex r el .  Bashf or d v.  Bar st ow,  4 Wi s.  567,  

[ * 567,  786 [ * 757]  ( 1855) .   Feder al  j ur i spr udence i s per suasi ve 

and hel pf ul ,  but  we must  save i ndependent  j udgment  f or  

consi der i ng compet i ng pr i nci pl es and pol i c i es under  t he 

Wi sconsi n Const i t ut i on.  

¶61 Our  r ecent  deci s i on i n St at e v.  Dubose,  2005 WI  126,  

__ Wi s.  2d __,  __ N. W. 2d __,  f i t s  t hi s f r amewor k.   I n t hat  case,  

based i n par t  on t he ext ensi ve r esear ch on t he i naccur acy of  

eyewi t ness i dent i f i cat i ons,  t hi s  cour t  r el i ed on t he Due Pr ocess 

Cl ause of  t he Wi sconsi n Const i t ut i on t o concl ude t hat  showup 

i dent i f i cat i ons ar e i nadmi ssi bl e unl ess,  based on t he t ot al i t y 

of  t he c i r cumst ances,  ot her wi se necessar y.   I d. ,  ¶¶29- 34.   Thus,  

we depar t ed f r om t he cur r ent  f eder al  l aw t hat  cent er ed on t he 

r el i abi l i t y  as opposed t o t he necessi t y of  t he showup.   I d.   I n 
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r esponse t o t he St at e' s ar gument  t hat  t hi s cour t  had never  

i nt er pr et ed t he Due Pr ocess Cl ause of  t he Wi sconsi n Const i t ut i on 

any di f f er ent l y t han t he cor r espondi ng f eder al  pr ovi s i on,  we 

hel d t hat  " [ e] ven t hough t he Due Pr ocess Cl ause of  Ar t i c l e I ,  

Sect i on 8 of  t he Wi sconsi n Const i t ut i on uses l anguage t hat  i s 

somewhat  s i mi l ar ,  but  not  i dent i cal ,  t o t he Due Pr ocess Cl ause 

of  t he Four t eent h Amendment  t o t he Uni t ed St at es Const i t ut i on,  

we r et ai n t he r i ght  t o i nt er pr et  our  const i t ut i on t o pr ovi de 

gr eat er  pr ot ect i ons t han i t s f eder al  count er par t . "   I d. ,  ¶41.   

We expl ai ned:  

Whi l e t hi s r esul t s i n a di ver gence of  meani ng bet ween 
wor ds whi ch ar e t he same i n bot h f eder al  and st at e 
const i t ut i ons,  t he syst em of  f eder al i sm envi saged by 
t he Uni t ed St at es Const i t ut i on t ol er at es such 
di ver gence wher e t he r esul t  i s  gr eat er  pr ot ect i on of  
i ndi v i dual  r i ght s under  st at e l aw t han under  f eder al  
l aw.  .  .  .    

I d.  ( quot i ng Wi l l i am J.  Br ennan,  Jr . ,  St at e Const i t ut i ons and 

t he Pr ot ect i on of  I ndi v i dual  Ri ght s,  90 Har v.  L.  Rev.  489,  500 

( 1977) ) .   

¶62 As not ed,  t he Jenni ngs cour t  det er mi ned t hat  Ar t i c l e 

I ,  Sect i on 8 of  t he Wi sconsi n Const i t ut i on i s v i r t ual l y 

i dent i cal  t o i t s f eder al  count er par t ,  t he Fi f t h Amendment  t o t he 

Uni t ed St at es Const i t ut i on.   Consi st ent  wi t h t he f r amewor k 

above,  t hi s wei ghs i n f avor  of  f ol l owi ng Pat ane and Sei ber t  

under  our  const i t ut i on,  but  i t  i s  not  det er mi nat i ve.   We now add 

ot her  consi der at i ons t o t he bal ance,  i ncl udi ng t he appl i cabi l i t y  

of  Wi sconsi n' s excl usi onar y r ul e.  
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B 

¶63 Shor t l y af t er  Wi sconsi n ear ned st at ehood,  t hi s cour t  

decl ar ed:   " By t he pol i cy of  t he l aw,  no per son i s compel l ed t o 

gi ve evi dence agai nst  hi msel f ,  or  t o t est i f y t o any mat t er  

t endi ng t o cr i mi nat e hi msel f . "   Schoef f l er  v.  St at e,  3 Wi s.  717 

[ * 823] ,  733,  [ * 841]  ( 1854) .   I ndeed,  t hi s cour t  has r ecogni zed 

t hat  because t he r i ght s pr ot ect ed by Ar t i c l e I ,  sect i on 8 ar e 

" sacr ed, "  we const r ue t hi s pr ovi s i on l i ber al l y ,  " i n f avor  of  

pr i vat e r i ght s. "   St at e v.  Kr oeni ng,  274 Wi s.  266,  275,  79 

N. W. 2d 810,  80 N. W. 2d 816 ( 1956) .   The Kr oeni ng cour t  r ecogni zed 

t he " unani mous concur r ence of  opi ni on"  t hat  t he r i ght s i nt ended 

t o be pr ot ect ed by Ar t i c l e I ,  Sect i on 8 " ar e so sacr ed,  and t he 

pr essur e so gr eat  t owar d t hei r  r el axat i on i n case wher e 

suspi c i on of  gui l t  i s  st r ong and evi dence obscur e,  t hat  i t  i s  

t he dut y of  t he cour t s t o l i ber al l y const r ue t he pr ohi bi t i on i n 

f avor  of  pr i vat e r i ght s. "   I d.  ( c i t at i ons omi t t ed) .   The 

Kr oeni ng cour t  r emi nded t hat  cour t s must  be vi gi l ant  " t o r ef use 

t o per mi t  t hose f i r st  and doubt f ul  st eps whi ch may i nvade 

[ Ar t i c l e I ,  Sect i on 8]  i n any r espect . "   I d.  ( c i t at i on omi t t ed) .  

¶64 Consi st ent  wi t h t hese pr i nci pl es,  t hi s cour t  has 

descr i bed Ar t i c l e I ,  Sect i on 8 as " ext end[ i ng]  not  onl y t o 

t est i mony whi ch woul d suppor t  a convi ct i on but  al so t o evi dence 

whi ch woul d f ur ni sh a l i nk i n a chai n of  evi dence necessar y t o 

pr osecut i on. "   Gr ant  v.  St at e,  83 Wi s.  77,  81,  264 N. W. 2d 587 

( 1978) .    

¶65 Al so consi st ent  wi t h t hese pr i nci pl es,  i n 1923,  i n 

what  has been descr i bed as a " wat er shed i n Wi sconsi n l aw, "  St at e 
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v.  Or t a,  2000 WI  4,  ¶7,  231 Wi s.  2d 782,  604 N. W. 2d 543 

( Pr osser ,  J. ,  concur r i ng) ,  t hi s cour t  f i r st  r ecogni zed t he 

excl usi onar y r ul e i n Hoyer  v.  St at e,  180 Wi s.  407,  193 N. W.  89 

( 1923) ,  near l y 40 year s pr i or  t o i t s i ncor por at i on i nt o t he 

Four t eent h Amendment  i n Mapp v.  Ohi o,  367 U. S.  643 ( 1961) .   And 

t hi s cour t  di d so by f usi ng Ar t i c l e I ,  Sect i ons 8 and 11 ( t he 

compl ement  t o t he Four t h Amendment ) .  

C 

¶66 I n Hoyer ,  pol i ce unl awf ul l y sear ched t he def endant ' s 

vehi c l e and sei zed bot t l es of  gi n.   Hoyer ,  180 Wi s.  at  409.   

Because t hi s was dur i ng t he t i me of  Pr ohi bi t i on,  t he def endant  

was char ged wi t h unl awf ul l y t r anspor t i ng i nt oxi cat i ng l i quor s.   

I d.  at  407.   The def endant  moved t o suppr ess t he evi dence,  

r el y i ng on Ar t i c l e I ,  Sect i ons 8 and 11 of  t he Wi sconsi n 

Const i t ut i on. 10   

¶67 Thi s cour t  " el ect [ ed]  t o st and,  as t hi s cour t  has 

her et of or e st ood,  wi t h t he f eder al  and ot her  cour t s whi ch 

consi der  t hese pr ovi s i ons of  t he Bi l l  of  Ri ght s as embodi ed i n 

                                                 
10 Ar t i c l e I ,  Sect i on 8 of  t he Wi sconsi n Const i t ut i on 

pr ovi ded:   " No per son .  .  .  may be compel l ed i n any cr i mi nal  
case t o be a wi t ness agai nst  hi msel f . "  

Ar t i c l e I ,  Sect i on 11 of  t he Wi sconsi n Const i t ut i on 
pr ovi ded:  

The r i ght  of  t he peopl e t o be secur e i n t hei r  per sons,  
houses,  paper s,  and ef f ect s agai nst  unr easonabl e 
sear ches and sei zur es shal l  not  be v i ol at ed;  and no 
war r ant  shal l  i ssue but  upon pr obabl e cause,  suppor t ed 
by oat h or  af f i r mat i on,  and par t i cul ar l y descr i bi ng 
t he pl ace t o be sear ched and t he per sons or  t hi ngs t o 
be sei zed.  
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const i t ut i ons t o be of  subst ance r at her  t han mer e t i nsel . "   I d.  

at  415 ( emphasi s  added) .   To t he Hoyer  cour t ,  t he choi ce was 

obvi ous:   

We see no r eason i n l ogi c,  j ust i ce,  or  i n t hat  
i nnat e sense of  f ai r  pl ay whi ch l i es at  t he f oundat i on 
of  such guar ant ees,  why a cour t  of  j ust i ce,  r ej ect i ng 
as abhor r ent  t he i dea of  t he use of  evi dence ext or t ed 
by v i ol at i on of  a def endant ' s r i ght  t o be secur e i n 
per son and exempt  f r om sel f - i ncr i mi nat i on t hough i t  
may r esul t  i n mur der  goi ng unwhi pt  of  j ust i ce,  shoul d 
yet  appr ove of  t he use,  i n t he same cour t  of  j ust i ce,  
by st at e of f i cer s,  of  t hat  whi ch has been obt ai ned by 
ot her  st at e of f i cer s t hr ough,  and by,  a pl ai n 
v i ol at i on of  const i t ut i onal  guar ant ees of  equal  
st andi ng and val ue,  t hough t her eby possi bl y a 
v i ol at i on of  t he pr ohi bi t i on l aw may go unpuni shed.  

I d.  at  417.    

¶68 Tur ni ng t o t he speci f i c  guar ant ees of  Ar t i c l e I ,  

Sect i ons 8 and 11,  t he cour t  expounded on t hei r  pur poses:  

[ Ar t i c l e I ,  Sect i on 11]  i s a pl edge of  t he f ai t h of  
t he st at e gover nment  t hat  t he peopl e of  t he st at e,  al l  
al i ke ( wi t h no expr ess or  possi bl e ment al  r eser vat i on 
t hat  i t  i s  f or  t he good and i nnocent  onl y) ,  shal l  be 
secur e i n t hei r  per sons,  houses,  paper s,  and ef f ect s 
agai nst  unr easonabl e sear ch and sei zur e.   Thi s 
secur i t y has vani shed and t he pl edge i s v i ol at ed by 
t he st at e t hat  guar ant ees i t  when of f i cer s of  t he 
st at e,  act i ng under  col or  of  st at e- gi ven aut hor i t y,  
sear ch and sei ze unl awf ul l y.  The pl edge of  t hi s 
pr ovi s i on and t hat  of  [ Ar t i c l e I ,  Sect i on 8]  ar e each 
vi ol at ed when use i s made of  such evi dence i n one of  
i t s  own cour t s by ot her  of  i t s  of f i cer s.   

I d.  at  417 ( emphasi s i n or i gi nal ) .    

¶69 Al t hough t he cour t  r ecogni zed t he consequences t hat  a 

gui l t y per son may go f r ee i f  evi dence i s suppr essed,  t he cour t  

di d not  f al t er :    
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That  a pr oper  r esul t ——t hat  i s,  a convi ct i on of  one 
r eal l y gui l t y of  an of f ense——may be t hus r eached i s 
nei t her  an excuse f or  nor  a condonat i on of  t he use by 
t he st at e of  t hat  whi ch i s so t he r esul t  of  i t s  own 
vi ol at i on of  i t s  own f undament al  char t er .   Such a 
cyni cal  i ndi f f er ence t o t he st at e' s obl i gat i ons shoul d 
not  be j udi c i al  pol i cy.  

I d.  at  417.   Thus,  t he cour t  hel d t hat  " t he evi dence chal l enged 

i n t hi s case was t aken by t he of f i cer s by unl awf ul  sear ch and 

sei zur e and cont r ar y t o [ Ar t i c l e I ,  Sect i on 11 of  t he Wi sconsi n 

Const i t ut i on]  and was i mpr oper l y r ecei ved i n evi dence agai nst  

hi m on t he t r i al  i n v i ol at i on of  hi s r i ght s under  [ Ar t i c l e I ,  

Sect i on 8 of  t he Wi sconsi n Const i t ut i on] . "   I d.  at  415. 11 

                                                 
11 We br eak her e t o not e t hat  Hoyer  v.  St at e,  180 Wi s.  407,  

193 N. W.  89 ( 1923) ,  i s  not  t he onl y i nst ance wher e t hi s cour t  
has decl ar ed const i t ut i onal  pr ot ect i ons " l ong bef or e t he Uni t ed 
St at es Supr eme Cour t  has seen f i t  t o make t hose st andar ds 
mandat or y upon t he st at es. "   St at e v.  Tayl or ,  60 Wi s.  2d 506,  
522- 23,  210 N. W. 2d 873 ( 1973) .  

I n t he cont ext  of  Ar t i c l e I ,  Sect i on 8,  whi ch we have 
al r eady not ed i s t he count er par t  t o t he Fi f t h Amendment ,  t hi s 
cour t  i n Rei chhof f  v.  St at e,  76 Wi s.  2d 375,  379,  251 N. W. 2d 470 
( 1977) ,  obser ved:  

As ear l y as 1891,  t hi s cour t  has condemned 
ef f or t s by a pr osecut or  t o make use of  a def endant ' s 
i nvocat i on of  hi s const i t ut i onal  pr i v i l ege t o r emai n 
s i l ent  at  t r i al .   Pr i or  t o Mi r anda v.  Ar i zona,  [ 384 
U. S.  436 ( 1966) ] ,  t he l aw i n t hi s st at e was t hat  
" evi dence concer ni ng t he [ accused' s]  f ai l ur e t o 
r espond t o a nonaccusat or y char ge [ at  t he t i me of  
appr ehensi on]  i s not  admi ssi bl e. "   Gal l oway v.  St at e,  
32 Wi s.  2d 414,  425a,  145 N. W. 2d 761,  147 N. W. 2d 542 
( 1966) .   Subsequent  t o Mi r anda t hi s cour t  has 
r ecogni zed as const i t ut i onal  er r or  t he i nt r oduct i on of  
t est i mony r el at i ng t o def endant ' s s i l ence when i n 
cust ody.  Scal es v.  St at e,  64 Wi s.  2d 485,  219 N. W. 2d 
286 ( 1974) ;  St at e v.  Johnson,  60 Wi s.  2d 334,  342- 344,  
210 N. W. 2d 735 ( 1973) ;  Buckner  v.  St at e,  56 Wi s.  2d  
539,  548,  549,  202 N. W. 2d 406 ( 1972) .  Cf .  St at e v.  
Dean,  67 Wi s.  2d 513,  536,  537,  227 N. W. 2d 712 ( 1975) .   
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D 

¶70 As not ed above,  Hoyer  uni t ed t he guar ant ee agai nst  

unr easonabl e sear ches and sei zur es wi t h t he r i ght  agai nst  sel f -

i ncr i mi nat i on.   Thi s f usi on of  const i t ut i onal  pr i nci pl es t hat  

r equi r ed suppr essi on of  unconst i t ut i onal l y obt ai ned evi dence was 

known as t he " conver gence t heor y. "   I n Eason,   t hi s cour t  pl aced 

Hoyer ' s di scussi on of  " t he nascent  excl usi onar y r ul e"  wi t hi n i t s  

hi st or i cal  cont ext ,  st at i ng:  

At  t hi s t i me,  cases di scussi ng t he nascent  
excl usi onar y r ul e based i t  upon a " conver gence t heor y"  
of  t he Four t h and Fi f t h Amendment s.   See Andr esen v.  
Mar yl and,  427 U. S.  463,  472- 73 ( 1976) .   That  appr oach 
was subsequent l y abandoned.   

 .  .  .  .    

I n f act ,  Goul ed v.  Uni t ed St at es,  255 U. S.  298 [ ]  
( 1921) [ , ]  and anot her  case t hat  Hoyer  r el i ed upon,  
Boyd v.  Uni t ed St at es,  116 U. S.  616 [ ]  ( 1886) ,  wer e 
over t ur ned i n par t  by War den v.  Hayden,  387 U. S.  294,  
301- 02 [ ]  ( 1967) .   War den hel d t hat  " mer e evi dence"  
sei zed f r om t he accused,  as opposed t o cont r aband or  

                                                                                                                                                             
The use of  cust odi al  s i l ence t o i mpeach a def endant ' s 
excul pat or y st or y was hel d i mpr oper  i n f eder al  
cr i mi nal  pr osecut i ons i n Uni t ed St at es v.  Hal e,  [ 422 
U. S.  171 ( 1975) ]  and i n st at e cr i mi nal  pr osecut i ons i n 
Doyl e v.  Ohi o,  [ 426 U. S.  610 ( 1976) ] .  

I n t he cont ext  of  Ar t i c l e I ,  Sect i on 7,  t he compl ement  t o 
t he Si xt h Amendment ,  t hi s cour t ,  i n a pr esci ent  deci s i on,  
r ecogni zed t he r i ght  t o counsel  at  st at e expense i n 1859 i n 
Car pent er  v.  Count y of  Dane,  9 Wi s.  249,  [ * 274]  ( 1859) .   Thi s 
cour t  hel d t hat  " [ i ] t  seems emi nent l y pr oper  and j ust  t hat  t he 
count y,  even i n t he absence of  al l  s t at ut or y pr ovi s i on i mposi ng 
t he obl i gat i on,  shoul d pay an at t or ney f or  def endi ng a dest i t ut e 
cr i mi nal . "   I d.  at  252 [ * 277] .   Car pent er  ar r i ved over  100 year s 
bef or e t he Supr eme Cour t  i n Gi deon v.  Wai nwr i ght ,  372 U. S.  335 
( 1963) ,  r equi r ed t he appoi nt ment  of  counsel  as a const i t ut i onal  
r i ght .    
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t he f r ui t s of  t he cr i me di d not ,  as pr evi ousl y hel d,  
v i ol at e t he Fi f t h Amendment  agai nst  sel f -
i ncr i mi nat i on.   [ War den, ]  387 U. S.  at  301- 03.   

Eason,  245 Wi s.  2d 206,  ¶40 n. 6.  

¶71 Eason made cl ear  t hat  t he f eder al  under pi nni ngs f or  

t he Fi f t h Amendment ' s i nvol vement  wi t h t he f eder al  excl usi onar y 

r ul e have been di scr edi t ed.   I d.   However ,  i n t he ver y next  

br eat h,  t he Eason cour t  st at ed:   " Her e,  t her e i s no cont ent i on 

t hat  t he evi dence sei zed vi ol at ed Eason' s Fi f t h Amendment  r i ght s  

or  hi s r i ght s under  Ar t i c l e I ,  Sect i on 8.   Accor di ngl y,  t hat  

par t  of  Hoyer ' s anal ysi s i s i napposi t e. "   I d.   Wi t h Knapp maki ng 

t hat  ver y ar gument  her e,  t hat  par t  of  Hoyer ' s anal ysi s i s 

anyt hi ng but  i napposi t e.  

E 

¶72 We have r ecent l y shown l i t t l e t ol er ance f or  t hose who 

vi ol at e t he r ul e of  l aw.   I n St at e v.  Reed,  2005 WI  53,  ¶36,  __ 

Wi s.  2d __,  695 N. W. 2d 315,  we depi ct ed t he Fi f t h Amendment  as 

pr ovi di ng a shi el d t hat  pr ot ect s agai nst  compel l ed sel f -

i ncr i mi nat i on. 12  By i t s ver y nat ur e,  t he Mi r anda war ni ngs secur e 

t he i nt egr i t y of  t hat  shi el d——and t o be sur e,  t hat  shi el d i s 

made of  subst ance,  not  t i nsel .   See Hoyer ,  180 Wi s.  at  413.   Any 

shi el d t hat  can be so easi l y pi er ced or  cast  asi de by t he ver y 

peopl e we ent r ust  t o enf or ce t he l aw f ai l s t o ser ve i t s own 

pur pose,  and i s i n ef f ect  no shi el d at  al l .   Just  as we wi l l  not  

t ol er at e cr i mi nal  suspect s t o l i e t o t he pol i ce under  t he gui se 

of  avoi di ng compel l ed sel f - i ncr i mi nat i on,  we wi l l  not  t ol er at e 

                                                 
12 The same i s t r ue of  Ar t i c l e I ,  Sect i on 8 of  t he Wi sconsi n 

Const i t ut i on   
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t he pol i ce del i ber at el y i gnor i ng Mi r anda' s r ul e as a means of  

obt ai ni ng i ncul pat or y physi cal  evi dence.   As we have f r equent l y 

r ecogni zed i n t he past ,  what  i s sauce f or  t he goose i s al so 

sauce f or  t he gander .   See Revi val  Cent er  Taber nacl e of  Bat t l e 

Cr eek v.  Ci t y of  Mi l waukee,  68 Wi s.  2d 94,  98,  227 N. W. 2d 694 

( 1975) .   

¶73 Ther ef or e,  t ur ni ng t o t he excl usi onar y r ul e,  " Thi s 

st at e has accept ed t he doct r i ne t hat  cour t s must  consi der  t he 

means used i n obt ai ni ng evi dence and not  r ecei ve i t  i f  obt ai ned 

by v i ol at i on of  const i t ut i onal  r i ght s of  an accused. "   War ner  v.  

Gr egor y,  203 Wi s.  65,  66,  233 N. W.  631 ( 1930) .   Because t he 

goal s of  t he excl usi onar y r ul e and f r ui t  of  t he poi sonous t r ee 

doct r i nes ar e t o cur b " i l l egal  gover nment al  act i v i t y, "  and 

because Di cker son announced t hat  Mi r anda i s a const i t ut i onal  

r ul e ( whi ch we embr ace as concl udi ng Mi r anda i s 

const i t ut i onal ) , 13 we concl ude t hat  i t  i s  appr opr i at e t hat  t he 

excl usi onar y r ul e bar s physi cal  f r ui t s obt ai ned f r om a 

del i ber at e Mi r anda vi ol at i on under  Ar t i c l e I ,  Sect i on 8. 14   
                                                 

13 See al so Jenni ngs,  252 Wi s.  2d 228,  ¶25 n. 6 ( descr i bi ng 
Di cker son as concl udi ng t hat  Mi r anda est abl i shed a " f eder al  
const i t ut i onal  r ul e" ) .  

14 Thi s i s not  t he f i r st  t i me we have expl i c i t l y  depar t ed 
f r om f eder al  const i t ut i onal  j ur i spr udence t o ext end gr eat er  
r i ght s t o Wi sconsi n c i t i zens.    

I n St at e v.  Hansf or d,  219 Wi s.  2d 226,  242,  580 N. W. 2d 171 
( 1998) ,  t hi s cour t  decl i ned t o ext end t he Supr eme Cour t ' s  
r easoni ng i n Wi l l i ams v.  Fl or i da,  399 U. S.  78 ( 1970) ,  whi ch hel d 
t he Si xt h Amendment  does not  r equi r e a 12- per son j ur y,  t o 
Ar t i c l e I ,  Sect i on 7 of  t he Wi sconsi n Const i t ut i on.   Thi s cour t  
hel d t hat  Ar t i c l e I ,  Sect i on 7 guar ant ees a def endant  char ged 
wi t h a mi sdemeanor  was ent i t l ed t o a 12- per son j ur y.  
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¶74 However ,  we ar r i ve at  t hat  concl usi on guar dedl y,  bei ng 

mi ndf ul  t hat  t he excl usi onar y r ul e i s not  absol ut e.   I n Knapp I ,  

t hi s cour t  agr eed t hat  " because t he physi cal  f r ui t s of  a Mi r anda 

vi ol at i on wi l l  be t r ust wor t hy ev i dence,  i t  appear s t hat  i n most  

cases t he .  .  .  anal ysi s boi l s down t o a r ul e excl udi ng t he 

f r ui t s of  a Mi r anda vi ol at i on onl y when t her e i s a ' s t r ong need 

f or  det er r ence. ' "   Knapp I ,  265 Wi s.  2d 278,  ¶76 n. 15 ( c i t at i on 

omi t t ed) .   That  st r ong need f or  det er r ence t hat  over comes t he 

soci al  cost s of  excl udi ng evi dence i s pr esent  i n t hi s case f or  

t he same t wo pol i cy r easons we i dent i f i ed i n Knapp I .   

1 

¶75 Fi r st ,  t he conduct  at  i ssue her e i s par t i cul ar l y 

r epugnant  and r equi r es det er r ence.   As t hi s cour t  expl ai ned i n 

Knapp I ,  " [ t ] he r ul e ar gued f or  by t he St at e woul d mi ni mi ze t he 

ser i ousness of  t he pol i ce mi sconduct  pr oduci ng t he evi dent i ar y  

f r ui t s,  br eed cont empt  f or  t he l aw,  and encour age t he t ype of  

                                                                                                                                                             
I n St at e v.  Eason,  2001 WI  98,  ¶63,  245 Wi s.  2d 206,  629 

N. W. 2d 625,  t hi s cour t  depar t ed f r om t he Supr eme Cour t ' s  hol di ng 
i n Uni t ed St at es v.  Leon,  468 U. S.  897,  919- 20 ( 1984) ,  wher e t he 
Supr eme Cour t  f or mul at ed an except i on t o t he excl usi onar y r ul e 
wher e a pol i ce of f i cer  r el i ed i n good f ai t h upon a sear ch 
war r ant  i ssued by an i ndependent  and neut r al  magi st r at e.   Thi s 
cour t  concl uded t hat  f or  t he good f ai t h except i on t o appl y,  " t he 
St at e must  show t hat  t he pr ocess used at t endant  t o obt ai ni ng t he 
sear ch war r ant  i ncl uded a s i gni f i cant  i nvest i gat i on and a r evi ew 
by a pol i ce of f i cer  t r ai ned i n,  or  ver y knowl edgeabl e of ,  t he 
l egal  vagar i es of  pr obabl e cause and r easonabl e suspi c i on,  or  a 
knowl edgeabl e gover nment  at t or ney. "   Eason,  245 Wi s.  2d 206,  
¶63.   Al t hough t he Supr eme Cour t  di d not  r equi r e t hi s i n Leon,  
t hi s cour t  hel d " t hat  Ar t i c l e I ,  Sect i on 11 of  t he Wi sconsi n 
Const i t ut i on r equi r es t hi s pr ocess and t hus af f or ds addi t i onal  
pr ot ect i on t han t hat  whi ch i s af f or ded by t he Four t h Amendment . "   
I d.  
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conduct  t hat  Mi r anda was desi gned t o pr event ,  especi al l y wher e 

t he pol i ce conduct  i s i nt ent i onal ,  as i t  was her e. "   Knapp I ,  

265 Wi s.  2d 278,  ¶74.    

¶76 Regar di ng mi ni mi zi ng t he ser i ousness of  pol i ce 

mi sconduct  and br eedi ng cont empt  f or  t he l aw,  Pr of essor  Yal e 

Kami sar  has wr i t t en:  

Consi der ,  f or  exampl e,  a s i t uat i on wher e t he 
suspect  has i nvoked hi s r i ght  t o counsel ,  but  t he 
pol i ce cont i nue t o quest i on hi m i n or der  t o r et r i eve 
t he mur der  weapon or  some ot her  nont est i moni al  
evi dence.   I n t hi s set  of  c i r cumst ances t he pol i ce 
have not hi ng t o l ose by r ej ect i ng t he r equest  f or  
counsel  ( t hey wi l l  l ose any s t at ement  t he suspect  
mi ght  make,  but  t hey woul d have l ost  any s t at ement  
anyway i f  t hey had honor ed t he suspect ' s r equest  f or  
counsel  and i mmedi at el y ceased al l  quest i oni ng)  and 
somet hi ng t o gai n ( t he use of  physi cal  evi dence t hat  
t he i nadmi ssi bl e st at ement  mi ght  t ur n up) .  

Yal e Kami sar ,  Post scr i pt :  Anot her  Look at  Pat ane and Sei ber t ,  

t he 2004 Mi r anda " Poi soned Fr ui t "  Cases,  2 Ohi o St .  J.  Cr i m.  L.  

97,  105 ( 2004) . 15   

                                                 
15 Pr of essor  Kami sar  i s qui t e passi onat e about  t he 

consequences of  t hi s exampl e,  as he emphat i cal l y asks:    

Doesn' t  t he Cour t  car e t hat  when t he pol i ce f ai l  
t o admi ni st er  t he Mi r anda war ni ngs t o cust odi al  
suspect s,  t hey ar e di sobeyi ng t he l aw whi l e enf or ci ng 
i t ?  Doesn' t  t he Cour t  car e t hat  when t he pr osecut i on 
i s al l owed t o use t he physi cal  f r ui t s of  pol i ce 
f ai l ur es t o compl y wi t h t he Mi r anda r ul es,  t hey 
" i nvi t e t he pol i ce t o t ur n t hei r  backs on Mi r anda?"  

 
Yal e Kami sar ,  Post scr i pt :  Anot her  Look at  Pat ane and Sei ber t ,  
t he 2004 Mi r anda " Poi soned Fr ui t "  Cases,  2 Ohi o St .  J.  Cr i m.  L.  
97,  105 ( 2004) .  
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 ¶77 Si mi l ar l y,  anot her  comment at or  st at ed:  

When t he pol i ce seek t o obt ai n a conf essi on f r om 
a suspect  i n cust ody,  t hey must  deci de whet her  t o r ead 
t he Mi r anda war ni ngs bef or e t he i nt er r ogat i on begi ns.   
They wi l l  be pr esent ed wi t h t wo opt i ons.   They can 
ei t her :  ( 1)  f or ego t he war ni ngs and any conf essi on t he 
suspect  makes;  or  ( 2)  r ead t he war ni ngs and r i sk 
havi ng t he suspect  exer ci se hi s r i ght  t o r emai n 
s i l ent .   The cer t ai nt y t hat  t he suspect ' s conf essi on 
wi l l  be suppr essed i f  t he Mi r anda war ni ngs ar e not  
r ead ser ves as a st r ong det er r ent  agai nst  commi t t i ng a 
Mi r anda vi ol at i on and encour ages pol i ce of f i cer s t o 
choose t he second opt i on.  

The pol i ce have di f f er ent  i ncent i ves when t hey 
know t hat  nont est i moni al  f r ui t s of  a Mi r anda vi ol at i on 
wi l l  be admi ssi bl e at  t r i al .   Agai n,  t hei r  choi ces 
wi l l  be t wof ol d:   ( 1)  f or ego t he war ni ngs and t he 
suspect ' s conf essi on,  but  wi t h t he under st andi ng t hat  
t he conf essi on can be used t o di scover  admi ssi bl e 
nont est i moni al  evi dence;  or  ( 2)  r ead t he war ni ngs and 
r i sk l osi ng bot h t he conf essi on and t he r esul t ant  
nont est i moni al  evi dence i f  t he suspect  exer ci ses hi s 
r i ght  t o r emai n s i l ent .   Gi ven t he pot ent i al  benef i t s 
of  t he f i r st  opt i on,  t he pol i ce wi l l  have a 
s i gni f i cant  i ncent i ve t o i gnor e t he Mi r anda war ni ngs.  

.  .  .  .     

Pol i ce of f i cer s seeki ng physi cal  evi dence ar e not  
l i kel y t o v i ew t he l oss of  an unwar ned conf essi on as 
par t i cul ar l y gr eat  when wei ghed agai nst  t he 
oppor t uni t y t o r ecover  hi ghl y pr obat i ve nont est i moni al  
evi dence,  such as a mur der  weapon or  nar cot i cs.  

.  .  .  .   

I n shor t ,  [ f ai l i ng t o suppr ess t he physi cal  
f r ui t s wi l l  r esul t  i n]  pol i ce of f i cer s [ ]  com[ i ng]  
away wi t h t he wr ong message:   I t  i s  bet t er  t o 
i nt er r ogat e a suspect  wi t hout  t he Mi r anda war ni ngs 
t han t o use l egi t i mat e means t o i nvest i gat e cr i me.   
Per mi t t i ng such i nt er r ogat i on woul d send an omi nous 
si gnal  t o t he pol i ce and pr osecut or s t hat  c i t i zens may 
be " expl oi t ed f or  t he i nf or mat i on necessar y t o condemn 
t hem bef or e t he l aw. "  
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Davi d A.  Wol l i n,  Pol i c i ng t he Pol i ce:   Shoul d Mi r anda Vi ol at i ons 

Bear  Fr ui t ?,  53 Ohi o St .  L. J.  805,  843 ( 1992)  ( c i t at i on 

omi t t ed) . 16 

¶78 Regar di ng t he t ype of  conduct  Mi r anda was desi gned t o 

pr ot ect ,  t hi s i dea was soundl y expl ai ned by t he di ssent  i n 

Pat ane as f ol l ows:  

Mi r anda r est ed on i nsi ght  i nt o t he i nher ent l y 
coer ci ve char act er  of  cust odi al  i nt er r ogat i on and t he 
i nher ent l y di f f i cul t  exer ci se of  assessi ng t he 
vol unt ar i ness of  any conf essi on r esul t i ng f r om i t .   
Unl ess t he pol i ce gi ve t he pr escr i bed war ni ngs meant  
t o count er  t he coer ci ve at mospher e,  a cust odi al  
conf essi on i s i nadmi ssi bl e,  t her e bei ng no need f or  
t he pr evi ous t i me- consumi ng and di f f i cul t  enqui r y i nt o 
vol unt ar i ness.   That  i nducement  t o f or est al l  
i nvol unt ar y st at ement s and t r oubl esome i ssues of  f act  
can onl y at r ophy i f  we t ur n ar ound and r ecogni ze an 
evi dent i ar y benef i t  when an unwar ned st at ement  l eads 
i nvest i gat or s t o t angi bl e evi dence.  

Pat ane,  124 S.  Ct .  at  2631- 32 ( Sout er ,  J. ,  di ssent i ng) .   The 

nat ur al  consequence of  concl udi ng ot her wi se,  t he di ssent  st at ed,  

was t o ext end " an unj ust i f i abl e i nvi t at i on t o l aw enf or cement  

                                                 
16 Wol l i n al so war ns:  

I ndeed,  t her e ar e many r epor t ed cases wher e t he 
pol i ce have ar r est ed suspect s and i nt er r ogat ed t hem 
wi t hout  t he Mi r anda war ni ngs i n or der  t o di scover  t he 
exi st ence or  l ocat i on of  nont est i moni al  evi dence.   
Thi s shoul d not  come as a sur pr i se t o t hose 
knowl edgeabl e about  pol i ce pr act i ces.   Exper t  
i nt er r ogat or s have l ong r ecogni zed,  and cont i nue t o 
i nst r uct ,  t hat  a conf essi on i s a pr i mar y sour ce f or  
det er mi ni ng t he exi st ence and wher eabout s of  t he 
f r ui t s of  a cr i me,  such as document s or  weapons.    

Davi d A.  Wol l i n,  Pol i c i ng t he Pol i ce:   Shoul d Mi r anda 
Vi ol at i ons Bear  Fr ui t ?,  53 Ohi o St .  L. J.  805,  845 ( 1992)  
( c i t at i on omi t t ed) .  
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of f i cer s t o f l out  Mi r anda when t her e may be physi cal  evi dence t o 

be gai ned. "   I d.  at  2632.   We whol ehear t edl y agr ee.  

2 

¶79 Second,  asi de f r om det er r i ng pol i ce mi sconduct ,  t her e 

i s anot her  f undament al  r eason f or  excl udi ng t he evi dence under  

c i r cumst ances pr esent  her e,  t he pr eser vat i on of  j udi c i al  

i nt egr i t y.   As t hi s cour t  i ndi cat ed i n Knapp I :  

I t  was of  t hi s  [ j udi c i al  i nt egr i t y]  t hat  Mr .  
Just i ce Hol mes and Mr .  Just i ce Br andei s so el oquent l y  
spoke i n Ol mst ead v.  Uni t ed St at es.  .  .  .   " For  t hose 
who agr ee wi t h me, "  sai d Mr .  Just i ce Hol mes,  " no 
di st i nct i on can be t aken bet ween t he Gover nment  as 
pr osecut or  and t he Gover nment  as j udge. "   .  .  .   " I n a 
gover nment  of  l aws, "  sai d Mr .  Just i ce Br andei s,  
" exi st ence of  t he gover nment  wi l l  be i mper i l ed i f  i t  
f ai l s  t o obser ve t he l aw scr upul ousl y.   Our  Gover nment  
i s t he pot ent ,  t he omni pr esent  t eacher .   For  good or  
f or  i l l ,  i t  t eaches t he whol e peopl e by i t s exampl e.   
Cr i me i s cont agi ous.   I f  t he Gover nment  becomes a 
l awbr eaker ,  i t  br eeds cont empt  f or  t he l aw;  i t  i nvi t es 
ever y man t o become a l aw unt o hi msel f ;  i t  i nvi t es 
anar chy.  To decl ar e t hat  i n t he admi ni st r at i on of  t he 
cr i mi nal  l aw t he end j ust i f i es t he means——t o decl ar e 
t hat  t he Gover nment  may commi t  cr i mes i n or der  t o 
secur e t he convi ct i on of  a pr i vat e cr i mi nal ——woul d 
br i ng t er r i bl e r et r i but i on.   Agai nst  t hat  per ni c i ous 
doct r i ne t hi s Cour t  shoul d r esol ut el y set  i t s  f ace. "  

Knapp I ,  265 Wi s.  2d 278,  ¶77 ( quot i ng St at e v.  War d,  2000 WI  3,  

¶47,  231 Wi s.  2d 723,  604 N. W. 2d 517 ( c i t at i ons and quot at i ons 

omi t t ed) ) . 17  
                                                 

17 See al so Mapp v.  Ohi o,  367 U. S.  643,  659 ( 1961)  ( " The 
cr i mi nal  goes f r ee,  i f  he must ,  but  i t  i s  t he l aw t hat  set s hi m 
f r ee.   Not hi ng can dest r oy a gover nment  mor e qui ckl y t han i t s 
f ai l ur e t o obser ve i t s own l aws,  or  wor se,  i t s di sr egar d of  t he 
char t er  of  i t s  own exi st ence. " ) ;  and i d.  at  660 ( " The i gnobl e 
shor t cut  t o convi ct i on l ef t  open t o t he St at e t ends t o dest r oy 
t he ent i r e syst em of  const i t ut i onal  r est r ai nt s on whi ch t he 
l i ber t i es of  t he peopl e r est . " ) .  
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¶80 The Hoyer  cour t  i nt i mat ed si mi l ar  concer ns near l y a 

cent ur y ago,  wher e i t  st at ed:  

We see no r eason i n l ogi c,  j ust i ce,  or  i n t hat  
i nnat e sense of  f ai r  pl ay whi ch l i es at  t he f oundat i on 
of  such guar ant ees,  why a cour t  of  j ust i ce,  r ej ect i ng 
as abhor r ent  t he i dea of  t he use of  evi dence ext or t ed 
by v i ol at i on of  a def endant ' s r i ght  t o be secur e i n 
per son and exempt  f r om sel f - i ncr i mi nat i on t hough i t  
may r esul t  i n mur der  goi ng unwhi pt  of  j ust i ce,  shoul d 
yet  appr ove of  t he use,  i n t he same cour t  of  j ust i ce,  
by st at e of f i cer s,  of  t hat  whi ch has been obt ai ned by 
ot her  st at e of f i cer s t hr ough,  and by,  a pl ai n 
v i ol at i on of  const i t ut i onal  guar ant ees of  equal  
st andi ng and val ue,  t hough t her eby possi bl y a 
v i ol at i on of  t he pr ohi bi t i on l aw may go unpuni shed.  

Hoyer ,  180 Wi s.  at  417.   Thi s i ndi sput abl e obser vat i on car r i es 

no l ess f or ce t oday.  

¶81 I t  i s  not  t oo much t o expect  l aw enf or cement  t o 

r espect  t he l aw and r ef r ai n f r om i nt ent i onal l y  v i ol at i ng i t . 18  

When l aw enf or cement  i s encour aged t o i nt ent i onal l y t ake 

unwar r ant ed i nvest i gat or y shor t cut s t o obt ai n convi ct i ons,  t he 

                                                 
18 See,  e. g. ,  Uni t ed St at es v.  Vent r esca,  380 U. S.  102,  111-

12 ( 1965)  ( " Thi s  Cour t  i s  al er t  t o i nval i dat e unconst i t ut i onal  
sear ches and sei zur es whet her  wi t h or  wi t hout  a war r ant .   By 
doi ng so,  i t  v i ndi cat es i ndi v i dual  l i ber t i es and st r engt hens t he 
admi ni st r at i on of  j ust i ce by pr omot i ng r espect  f or  l aw and 
or der .   Thi s Cour t  i s  equal l y concer ned t o uphol d t he act i ons of  
l aw enf or cement  of f i cer s consi st ent l y f ol l owi ng t he pr oper  
const i t ut i onal  cour se.   Thi s i s no l ess i mpor t ant  t o t he 
admi ni st r at i on of  j ust i ce t han t he i nval i dat i on of  convi ct i ons 
because of  di sr egar d of  i ndi v i dual  r i ght s or  of f i c i al  
over r eachi ng. " ) .  
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j udi c i al  pr ocess i s syst emi cal l y cor r upt ed. 19  To guar d agai nst  

t hi s danger ,  f ai r  pl ay r equi r es t he pl ayer s t o pl ay by t he 

r ul es,  especi al l y t hose pl ayer s who enf or ce t he r ul es.    

F 

¶82 Her e,  i t  i s  undi sput ed t hat  physi cal  evi dence was 

obt ai ned as t he di r ect  r esul t  of  an i nt ent i onal  Mi r anda 

vi ol at i on.   Ther ef or e,  appl y i ng our  hol di ng above,  t he physi cal  

evi dence i s i nadmi ssi bl e.  

VI  

¶83 I n summar y,  we concl ude t hat  physi cal  evi dence 

obt ai ned as a di r ect  r esul t  of  an i nt ent i onal  v i ol at i on of  

Mi r anda i s i nadmi ssi bl e under  Ar t i c l e I ,  Sect i on 8 of  t he 

Wi sconsi n Const i t ut i on.   We wi l l  not  al l ow t hose we ent r ust  t o 

enf or ce t he l aw t o i nt ent i onal l y subver t  a suspect ' s 

const i t ut i onal  r i ght s.   As i t  i s  undi sput ed t hat  t he physi cal  

evi dence her e was obt ai ned as a di r ect  r esul t  of  an i nt ent i onal  

v i ol at i on of  Mi r anda,  i t  i s  i nadmi ssi bl e.  

By the Court.—The or der  of  t he c i r cui t  cour t  i s r ever sed 

and t he cause i s r emanded f or  f ur t her  pr oceedi ngs consi st ent  

wi t h t hi s opi ni on.  

 

 

 

                                                 
19 See,  e. g. ,  Har r i s v.  Uni t ed St at es,  331 U. S.  145,  172 

( 1947)  ( " St oopi ng t o quest i onabl e met hods nei t her  enhances t hat  
r espect  f or  l aw whi ch i s t he most  pot ent  el ement  i n l aw 
enf or cement ,  nor ,  i n t he l ong r un,  do such met hods pr omot e 
successf ul  pr osecut i on. " ) .  
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¶84 N.  PATRI CK CROOKS,  J.    (concurring).  I  st r ongl y 

suppor t  t he maj or i t y ' s concl usi on t hat  " physi cal  evi dence 

obt ai ned as a di r ect  r esul t  of  an i nt ent i onal  v i ol at i on of  

Mi r anda i s i nadmi ssi bl e under  Ar t i c l e I ,  Sect i on 8 of  t he 

Wi sconsi n Const i t ut i on. "   Maj or i t y op. ,  ¶83.   I  wr i t e separ at el y 

t o emphasi ze t hat  t he maj or i t y opi ni on ser ves t o r eaf f i r m 

Wi sconsi n' s posi t i on i n t he " new f eder al i sm"  movement . 1  

¶85 As t he maj or i t y  not es,  t he Uni t ed St at es Supr eme Cour t  

has r epeat edl y r ecogni zed t he power  of  st at es t o adopt  hi gher  

st andar ds t o pr ot ect  i ndi v i dual  l i ber t i es t han t hose mandat ed by 

t he f eder al  const i t ut i on.  See maj or i t y op. ,  ¶57.   I ndeed,  t hi s 

cour t  f r equent l y anal yzes const i t ut i onal  chal l enges i n t er ms of  

bot h t he Wi sconsi n and t he f eder al  const i t ut i on.   See,  e. g. ,  

St at e v.  Dubose,  2005 WI  126,  ___ Wi s.  2d ___;  Maur i n v.  Hal l ,  

                                                 
1 The Wi sconsi n Supr eme Cour t  has " a l ong hi st or y of  

r ecogni z i ng t he vi t al i t y  of  t he Decl ar at i on of  Ri ght s of  t he 
Wi sconsi n Const i t ut i on ( ar t i c l e 1) .  .  .  . "   St at e v.  Pal l one,  
2000 WI  77,  ¶92,  236 Wi s.  2d 162,  613 N. W. 2d 568 ( Abr ahamson,  
C. J. ,  di ssent i ng) .   The Chi ef  Just i ce went  on t o ur ge t hat  t he 
cour t  " cont i nue our  t r adi t i onal  appr oach of  exami ni ng our  own 
const i t ut i on and our  own pr ecedent s. "   I d.  ( c i t i ng Jokosh v.  
St at e,  181 Wi s.  160,  163,  193 N. W.  976 ( 1923) ;  Hoyer  v.  St at e,  
180 Wi s.  407,  417,  193 N. W.  89 ( 1923) ;  John Sundqui st ,  
Const r uct i on of  t he Wi sconsi n Const i t ut i on- - Recur r ence t o 
Fundament al  Pr i nci pl es,  62 Mar q.  L.  Rev.  531 ( 1979) ;  Comment ,  
The I ndependent  Appl i cat i on of  St at e Const i t ut i onal  Pr ovi s i ons 
t o Quest i ons of  Cr i mi nal  Pr ocedur e,  62 Mar q.  L.  Rev.  596 ( 1979) ;  
Comment ,  Redi scover i ng t he Wi sconsi n Const i t ut i on:  Pr esent at i on 
of  Const i t ut i onal  Quest i ons i n St at e Cour t s,  1983 Wi s.  L.  Rev.  
483;  Joseph A.  Ranney,  Tr ust i ng Not hi ng t o Pr ovi dence:  A Hi st or y 
of  Wi sconsi n' s Legal  Syst em 499- 500 ( 1999) ) .   
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2004 WI  100,  274 Wi s.  2d 28,  682 N. W. 2d 866;  St at e v.  Gr eve,  

2004 WI  69,  272 Wi s.  2d 444,  681 N. W. 2d 479.   Whi l e t he anal ysi s 

i s of t en t he same under  bot h const i t ut i ons,  i t  i s  not  an i dl e 

exer ci se f or  t he cour t ——a consi s t ent  r esul t  i s  nei t her  mandat or y  

nor  assur ed.    

¶86 As ear l y as 1977,  Uni t ed St at es Supr eme Cour t  Just i ce 

Wi l l i am J.  Br ennan,  Jr .  r ecogni zed and encour aged t he emer gi ng 

pat t er n of  st at e cour t  deci si ons i nt er pr et i ng t hei r  own 

const i t ut i ons,  and decl i ni ng t o f ol l ow f eder al  pr ecedent  t hey 

f ound " unconvi nci ng,  even wher e t he st at e and f eder al  

const i t ut i ons ar e s i mi l ar l y or  i dent i cal l y phr ased. "   Wi l l i am J.  

Br ennan,  Jr . ,  St at e Const i t ut i ons and t he Pr ot ect i on of  

I ndi v i dual  Ri ght s,  90 Har v.  L.  Rev.  489,  500 ( 1977) ( f oot not e 

omi t t ed) .     Just i ce Br ennan emphasi zed t he f act  t hat  t he 

" deci s i ons of  t he [ U. S.  Supr eme]  Cour t  ar e not ,  and shoul d not  

be,  di sposi t i ve of  quest i ons r egar di ng r i ght s  guar ant eed by 

count er par t  pr ovi s i ons of  st at e l aw.   Accor di ngl y,  such 

deci s i ons ar e not  mechani cal l y appl i cabl e t o st at e l aw i ssues,  

and st at e cour t  j udges and t he member s of  t he bar  ser i ousl y er r  

i f  t hey so t r eat  t hem. "   I d.  at  502 ( f oot not e omi t t ed) .   Thi s 

t r end of  st at e cour t s " asser t [ i ng]  a r ol e f or  st at e 

const i t ut i ons i n t he pr ot ect i on of  i ndi v i dual  l i ber t i es and t he 

r esol ut i on of  l egal  di sput es, "  has become known as " new 

f eder al i sm. "   Shi r l ey S.  Abr ahamson,  St at e Const i t ut i onal  Law,  

New Judi c i al  Feder al i sm,  and t he Rehnqui st  Cour t ,  51 Cl ev.  St .  

L.  Rev.  339,  341 ( 2004) ( f oot not e omi t t ed) .  
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¶87 Over  t he past  t hr ee decades,  " new f eder al i sm"  has 

gai ned i ncr easi ng st r engt h acr oss t he nat i on.   I n 1992,  t he 

Supr eme Cour t  of  Texas r ef er enced " new f eder al i sm"  when i t  

st at ed t he f ol l owi ng:  " When a st at e cour t  i nt er pr et s t he 

const i t ut i on of  i t s  st at e mer el y as a r est at ement  of  t he Feder al  

Const i t ut i on,  i t  bot h i nsul t s t he di gni t y of  t he st at e char t er  

and deni es c i t i zens t he f ul l est  pr ot ect i on of  t hei r  r i ght s. "   

Davenpor t  v.  Gar ci a,  834 S. W. 2d 4,  12 ( Tex.  1992) .   I n 1993,  t he 

Ohi o Supr eme Cour t  embr aced " new f eder al i sm"  when i t  " j oi n[ ed]  

t he gr owi ng t r end i n ot her  st at es .  .  .  [ i n r ecogni z i ng]  t hat  

t he Ohi o Const i t ut i on i s a document  of  i ndependent  f or ce. "   

Ar nol d v.  Ci t y of  Cl evel and,  616 N. E. 2d 163,  169 ( Ohi o 1993) ;  

see al so St at e v.  Oquendo,  613 A. 2d 1300 ( Conn.  1992) ;  St at e v.  

Tucker ,  642 A. 2d 401 ( N. J.  1994) ;  St at e v.  Car denas- Al var ez,  25 

P. 3d 225 ( N. M.  2001) ( hol di ng t hat  whi l e a pr ol onged checkpoi nt  

st op was not  i l l egal  under  f eder al  bor der  sear ch l aw,  t he st op 

was i l l egal  under  i t s st at e const i t ut i on) ;  St at e v.  Randol ph,  74 

S. W. 3d 330 ( Tenn.  2002)  ( r ej ect i ng t he st andar d set  by t he 

Supr eme Cour t  i n Cal i f or ni a v.  Hodar i  D. ,  499 U. S.  621 ( 1991)  t o 

det er mi ne when a per son i s sei zed,  on st at e const i t ut i onal  

gr ounds) ;  St at e v.  Young,  957 P. 2d 681 ( Wash.  1998) .   I n f act ,  

bet ween t he year s 1970 and 1989,  " appr oxi mat el y s i x hundr ed 

publ i shed opi ni ons r el i ed on st at e const i t ut i onal  gr ounds t o 

pr ovi de pr ot ect i ons br oader  t han f eder al l y i nt er pr et ed 

guar ant ees under  t he Uni t ed St at es Const i t ut i on. "   Davenpor t ,  

834 S. W. 2d at  12 n. 21,  ( c i t i ng Li nda B.  Mat ar ese,  Ot her  Voi ces:  

The Rol e of  Just i ces Dur ham,  Kaye and Abr ahamson i n Shapi ng t he 
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" New Judi c i al  Feder al i sm" ,  2 Emer gi ng I ssues i n St .  Const .  L.  

239,  246 ( 1989) ) .    

¶88 " New f eder al i sm"  i s a concept  embr aced by bot h 

l i ber al s and conser vat i ves.  " For  t he conser vat i ve,  st at e 

const i t ut i onal i sm r epr esent s t he t r i umph of  f eder al i sm;  cr uci al  

deci s i ons about  t he appor t i onment  of  r i ght s and benef i t s ar e 

deci ded by st at e cour t s r esponsi ve t o l ocal  needs,  r at her  t han 

by a di st ant  Uni t ed St at es Supr eme Cour t .  .  .  . "    St anl ey Mosk,  

St at e Const i t ut i onal i sm:  Bot h Li ber al  and Conser vat i ve,  63 Tex.  

L.  Rev.  1081 ( 1985) .   Cl ear l y,  " new f eder al i sm"  r epr esent s t he 

i nt er sect i on of  " conser vat i ves'  concer n over  f eder al i sm and 

st at es'  r i ght s"  wi t h " t he l i ber al s '  concer n over  saf eguar di ng 

i ndi v i dual  r i ght s. "   I d.  at  1092.    

¶89 Per haps t he most  s i gni f i cant  case r el at ed t o t he 

maj or i t y opi ni on i n t he pr esent  case i s Commonweal t h v.  Mar t i n,  

827 N. E. 2d 198 ( Mass.  2005) ,  i n whi ch t he Supr eme Judi c i al  Cour t  

of  Massachuset t s r ecent l y concl uded t hat  " t he [ U. S. ]  Supr eme 

Cour t ' s  const r uct i on of  t he Mi r anda r ul e [ i n Pat ane]  .  .  .  i s  no 

l onger  adequat e t o saf eguar d t he par al l el  but  br oader  

pr ot ect i ons af f or ded Massachuset t s c i t i zens .  .  . "  by i t s st at e 

const i t ut i on.   I d.  at  200.   I n t hat  case,  pol i ce i n Bost on 

r esponded t o a " 911"  cal l  f r om a per son who cl ai med a man had 

t hr eat ened hi m wi t h a gun.   Pol i ce det er mi ned i t  was l i kel y t hat  

Mar t i n,  who had l ocked hi msel f  i n hi s apar t ment ,  had t hr eat ened 

t he cal l er .   I d.  at  201.   Pol i ce event ual l y convi nced Mar t i n t o 

sur r ender ,  and when he opened hi s apar t ment  door  and st epped 

i nt o t he hal l way,  he was handcuf f ed.   I d.   Pol i ce t hen conduct ed 
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a pr ot ect i ve sweep of  Mar t i n' s apar t ment ,  and Mar t i n was 

posi t i vel y i dent i f i ed by t he cal l er  as t he per son who had 

t hr eat ened hi m.  I d.  

¶90 Al t hough Mar t i n was i n cust ody at  t hat  poi nt ,  he was 

not  advi sed of  hi s r i ght s under  Mi r anda.   I d.   Det ect i ves t hen 

i nf or med Mar t i n t hat  t hey woul d appl y f or  a sear ch war r ant  t o 

l ocat e t he weapon,  but  encour aged Mar t i n t o expedi t e t he pr ocess 

and t el l  t hem wher e he had put  t he f i r ear m.   I d.    Mar t i n 

r epl i ed by t el l i ng t he det ect i ve t hat  he had had pr obl ems wi t h 

t he cal l er  i n t he past .   I d.    " The det ect i ve r esponded by 

assur i ng Mar t i n t hat  t he pol i ce ' woul d l ook i nt o t hat , '  but  

r ei t er at ed t hat  hi s mai n concer n was l ocat i ng t he f i r ear m.   

Mar t i n t hen t ol d t he det ect i ve t hat  t he f i r ear m was i n hi s 

bedr oom cl oset . "   I d.   The det ect i ve ent er ed Mar t i n' s apar t ment  

and l ocat ed a l oaded f i r ear m i n t he c l oset .   I t  was onl y at  t hi s 

poi nt  t hat  Mar t i n was r ead hi s Mi r anda r i ght s and f or mal l y 

pl aced under  ar r est .   I d.   " He was subsequent l y i ndi ct ed f or  

assaul t  by means of  a danger ous weapon ( f i r ear m) ,  unl awf ul  

possessi on of  a f i r ear m whi l e bei ng an ar med car eer  cr i mi nal ,  

and unl awf ul  possessi on of  ammuni t i on. "   I d.  ( f oot not e omi t t ed) .    

  ¶91 The Mar t i n cour t  s i mi l ar l y hel d t hat  evi dence 

obt ai ned as a r esul t  of  " unwar ned st at ement s wher e Mi r anda 

war ni ngs woul d have been r equi r ed by Feder al  l aw i n or der  f or  

t hem t o be admi ssi bl e,  i s  pr esumpt i vel y excl udabl e f r om evi dence 

at  t r i al  as ' f r ui t '  of  t he i mpr oper  f ai l ur e t o pr ovi de such 

war ni ngs. "   I d.  at  200.   Al t hough i t s r easoni ng was based upon 

Massachuset t s Const i t ut i on Ar t i c l e XI I ' s  pr ot ect i on agai nst  
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sel f - i ncr i mi nat i on,  t he r at i onal e of  det er r i ng pol i ce mi sconduct  

ar t i cul at ed by t hi s maj or i t y i s t he same.   See i d.  at  204;  see 

maj or i t y op.  ¶¶75–78.   " ' To al l ow t he pol i ce t he f r eedom t o 

di sr egar d t he r equi r ement s of  Mi r anda and t her eby r i sk l osi ng 

onl y t he di r ect  pr oduct  of  such act i on,  but  not  t he evi dence 

der i ved f r om i t ,  woul d not  onl y not  det er  f ut ur e Mi r anda 

vi ol at i ons but  mi ght  wel l  t end t o encour age t hem. ' "   Mar t i n,  827 

N. E. 2d at  204 ( quot i ng St at e v.  Gr avel ,  601 A. 2d 678,  685 ( N. H.  

1991) ) .  

¶92 Her e,  t he maj or i t y hol di ng ensur es our  st at e' s 

c i t i zens t he pr ot ect i ons guar ant eed t o t hem by t he Wi sconsi n 

Const i t ut i on.    I n r ef usi ng t o appl y mechani cal l y deci s i ons 

based on f eder al  l aw t o r i ght s guar ant eed by our  st at e 

const i t ut i on,  t he cour t  cont i nues t o pl ace Wi sconsi n i n good 

company wi t h t he many st at es whi ch have embr aced " new 

f eder al i sm. "  

¶93 For  t he f or egoi ng r easons,  I  r espect f ul l y concur .  

¶94 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON and Just i ces ANN WALSH BRADLEY and LOUI S BUTLER,  JR.  

j oi n t hi s concur r ence.   
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¶95 JON P.  WI LCOX,  J.    (dissenting).  I  do not  j oi n t he 

maj or i t y opi ni on i n t hi s case because t he cour t  has f ai l ed t o 

adher e t o t he doct r i ne of  st ar e deci s i s.   Thi s cour t  has 

pr evi ousl y est abl i shed t hat  Ar t i c l e I ,  Sect i on 8 of  t he 

Wi sconsi n Const i t ut i on1 does not  cr eat e br oader  r i ght s t han t hose 

pr ovi ded by t he Fi f t h Amendment  of  t he Uni t ed St at es 

Const i t ut i on. 2  Accor di ngl y,  I  woul d af f i r m t he or der  of  t he 

c i r cui t  cour t  i n conf or mi t y wi t h t he hol di ng of  Uni t ed St at es v.  

Pat ane,  542 U. S.  630,  124 S.  Ct .  2620 ( 2004) .    

¶96 As I  expl ai ned i n my di ssent  i n Johnson Cont r ol s,  I nc.  

v.  Empl oyer s I nsur ance of  Wausau,  2003 WI  108,  ¶¶133- 164,  264 

Wi s.  2d 60,  665 N. W. 2d 257,  st ar e deci s i s i s i mpor t ant  because 

" ' [ r ] espect  f or  pr ecedent  pr omot es t he evenhanded,  pr edi ct abl e,  

and consi st ent  devel opment  of  l egal  pr i nci pl es,  f ost er s r el i ance 

on j udi c i al  deci s i ons,  and cont r i but es t o t he act ual  and 

per cei ved i nt egr i t y of  t he j udi c i al  pr ocess. ' "   I d. ,  ¶138 

( Wi l cox,  J. ,  di ssent i ng)  ( quot i ng St at e v.  Out agami e Count y Bd.  

of  Adj ust ment ,  2001 WI  78,  ¶29,  244 Wi s.  2d 613,  628 N. W. 2d 376)  

( i nt er nal  quot at i on omi t t ed) .   Fur t her mor e,  " [ w] hen l egal  

                                                 
1 Ar t i c l e I ,  Sect i on 8 of  t he Wi sconsi n Const i t ut i on 

pr ovi des i n r el evant  par t :  " No per son may be hel d t o answer  f or  
a cr i mi nal  of f ense wi t hout  due pr ocess of  l aw,  and no per son f or  
t he same of f ense may be put  t wi ce i n j eopar dy of  puni shment ,  nor  
may be compel l ed i n any cr i mi nal  case t o be a wi t ness agai nst  
hi msel f  or  her sel f . "  

2 The Fi f t h Amendment  t o t he Uni t ed St at es Const i t ut i on 
pr ovi des i n r el evant  par t :  " No per son .  .  .  shal l  be compel l ed 
i n any cr i mi nal  case t o be a wi t ness agai nst  hi msel f ,  nor  be 
depr i ved of  l i f e,  l i ber t y,  or  pr oper t y,  wi t hout  due pr ocess of  
l aw. "  
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st andar ds ' ar e open t o r evi s i on i n ever y case,  deci di ng cases 

becomes a mer e exer ci se of  j udi c i al  wi l l ,  wi t h ar bi t r ar y and 

unpr edi ct abl e r esul t s. ' "   I d.  ( Wi l cox,  J. ,  di ssent i ng)  ( quot i ng 

St at e v.  St evens,  181 Wi s.  2d 410,  441- 42,  511 N. W. 2d 591 

( 1994) ( Abr ahamson,  J. ,  concur r i ng) ) .    

¶97 I  do not  quest i on t he maj or i t y ' s asser t i on t hat  t hi s 

cour t  has t he power  t o i mpose gr eat er  pr ot ect i ons under  t he 

Wi sconsi n Const i t ut i on t han t hose r equi r ed under  t he Uni t ed 

St at es Const i t ut i on.   See maj or i t y op. ,  ¶57.   However ,  t hi s case 

i s not  about  a quest i on of  power  or  a quest i on of  " new 

f eder al i sm. "   I t  i s  a quest i on of  adher ence t o pr ecedent .   Thi s 

cour t  has al r eady det er mi ned t hat  t he r i ght  agai nst  sel f -

i ncr i mi nat i on af f or ded by Ar t i c l e I ,  Sect i on 8 of  t he Wi sconsi n 

Const i t ut i on i s,  as t he maj or i t y put s i t ,  i n " l ock- st ep, "  

maj or i t y op. ,  ¶59,  wi t h t he Fi f t h Amendment  of  t he Uni t ed St at es 

Const i t ut i on.   See St at e v.  Sor enson,  143 Wi s.  2d 226,  421 

N. W. 2d 77 ( 1988) .    

¶98 I n Sor enson,  t he def endant  cont ended t hat  " t he st at e 

v i ol at ed hi s const i t ut i onal  r i ght s t o due pr ocess and t o r emai n 

s i l ent  by comment i ng dur i ng cr oss exami nat i on and dur i ng c l osi ng 

ar gument  upon hi s s i l ence. "   I d.  at  255.   The def endant  ar gued 

t hat  t he sel f - i ncr i mi nat i on pr ovi s i on i n t he st at e const i t ut i on 

pr ovi ded br oader  pr ot ect i ons t han i t s count er par t  i n t he f eder al  

const i t ut i on.   The Sor enson cour t  di smi ssed t hi s ar gument  as 

f ol l ows:  

I n t he past ,  our  cases i nt er pr et i ng t he r i ght  t o 
r emai n s i l ent  have par al l el ed f eder al  anal ysi s used 
f or  t he Uni t ed St at es Const i t ut i on and Amendment s.   
See,  e. g. ,  Odel l  v.  St at e,  90 Wi s.  2d 149,  153,  279 
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N. W. 2d 706 ( 1979) ;  Rudol ph v.  St at e,  78 Wi s.  2d 435,  
442,  254 N. W. 2d 471 ( 1977) ;  Rei chhof f  v.  St at e,  76 
Wi s.  2d 375,  379- 80,  251 N. W. 2d 470 ( 1977) .   Fur t her ,  
i n compar i ng t he l anguage of  t he f eder al  sel f -
i ncr i mi nat i on pr ovi s i on wi t h t hat  of  t he Wi sconsi n 
sect i on,  we not e t he f eder al  amendment  uses t he wor d 
' shal l , '  whi l e t he Wi sconsi n Const i t ut i on uses t he 
wor d ' may. '   Whi l e bot h pr ot ect  agai nst  sel f -
i ncr i mi nat i on t her e can be no l ogi cal  ar gument  t hat  
t he st at e const i t ut i onal  pr ovi s i on cr eat es a br oader  
r i ght  s i nce t he l anguage of  t he Wi sconsi n Const i t ut i on 
i s cer t ai nl y no st r onger  t han t hat  used i n t he Uni t ed 
St at es Const i t ut i on.   As a r esul t ,  we f i nd no basi s 
f or  i nt er pr et i ng st at e const i t ut i onal  l anguage beyond 
t he ar t i cul at ed scope of  f eder al  const i t ut i onal  
guar ant ees i n t hi s case.  

Sor enson,  143 Wi s.  2d at  259- 60.   As such,  t hi s cour t  r ef used t o 

i nt er pr et  Ar t i c l e I ,  Sect i on 8 any br oader  t han t he Uni t ed 

St at es Supr eme Cour t ' s  i nt er pr et at i on of  t he Fi f t h Amendment .    

¶99 I n t he mor e r ecent  case of  St at e v.  Jenni ngs,  2002 WI  

44,  252 Wi s.  2d 228,  647 N. W. 2d 142,  we agai n decl i ned t o 

i nt er pr et  Ar t i c l e I ,  Sect i on 8 of  our  st at e const i t ut i on br oader  

t han t he Fi f t h Amendment  of  t he f eder al  const i t ut i on.   I n 

Jenni ngs,  t he def endant  ar gued t hat  t hi s cour t  shoul d " est abl i sh 

a st at e const i t ut i onal  r ul e r equi r i ng t he pol i ce t o c l ar i f y 

ambi guous r ef er ences t o counsel  dur i ng cust odi al  

i nt er r ogat i ons. "   I d. ,  ¶37.   As not ed by t he maj or i t y,  i n 

Jenni ngs we st at ed t hat  when t he l anguage of  t he Wi sconsi n 

Const i t ut i on and t he Uni t ed St at es Const i t ut i on i s " ' v i r t ual l y 

i dent i cal '  .  .  .  Wi sconsi n cour t s have nor mal l y const r ued"  t he 

const i t ut i ons consi st ent  wi t h each ot her .   I d. ,  ¶39 ( quot i ng 

St at e v.  Agnel l o,  226 Wi s.  2d 164,  180- 81,  593 N. W. 2d 427 ( 1999)  

( c i t i ng St at e v.  Tompki ns,  144 Wi s.  2d 116,  133,  423 N. W. 2d 823 

( 1988) ) ) .   Thi s  cour t ,  i n Jenni ngs,  t hen appl i ed t he same 
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anal ysi s ut i l i zed i n Sor enson.   Jenni ngs,  252 Wi s.  2d 228,  ¶41.   

Accor di ngl y,  we agai n r ef used t o i nt er pr et  Ar t i c l e I ,  Sect i on 8 

of  our  const i t ut i on as pr ovi di ng mor e r i ght s t han i t s f eder al  

count er par t .   As such,  we decl i ned t o i mpose,  as a mat t er  of  

st at e const i t ut i onal  l aw,  a r ul e r equi r i ng pol i ce t o cease a 

cust odi al  i nt er r ogat i on and cl ar i f y a suspect ' s equi vocal  or  

ambi guous r ef er ences t o counsel  under  Ar t i c l e I ,  Sect i on 8 of  

t he Wi sconsi n Const i t ut i on.   I d. ,  ¶42. 3   

¶100 I n addi t i on t o t hi s cour t ' s  par al l el  i nt er pr et at i on of  

t he sel f - i ncr i mi nat i on c l auses of  t he st at e and f eder al  

const i t ut i ons,  we have al so consi st ent l y i nt er pr et ed Wi sconsi n' s 

due pr ocess cl ause,  cont ai ned i n Ar t i c l e I ,  Sect i on 8,  i n 

conf or mi t y wi t h t he Fi f t h Amendment  t o t he f eder al  const i t ut i on.   

See St at e v.  Hezzi e R. ,  219 Wi s.  2d 848,  580 N. W. 2d 660 ( 1998) .   

" Thi s cour t  has r epeat edl y st at ed t hat  t he due pr ocess cl auses 

of  t he st at e and f eder al  const i t ut i ons ar e essent i al l y 

equi val ent  and ar e subj ect  t o i dent i cal  i nt er pr et at i on. "   I d.  at  

891 ( c i t i ng Regi nal d D.  v.  St at e,  193 Wi s.  2d 299,  307,  533 

N. W. 2d 181 ( 1995) ) .   See al so Dowhower  v.  West  Bend Mut .  I ns.  

Co. ,  2000 WI  73,  236 Wi s.  2d 113,  613 N. W. 2d 557 ( not i ng t hat  

Wi sconsi n Supr eme Cour t  cases i nt er pr et i ng t he Four t eent h 

Amendment  t o t he Uni t ed St at es Const i t ut i on and Ar t i c l e I ,  

                                                 
3 For  addi t i onal  aut hor i t y concer ni ng t he co- ext ensi ve 

r i ght s of  t he sel f - i ncr i mi nat i on c l auses i n Ar t i c l e I ,  Sect i on 8 
and t he Fi f t h Amendment ,  see St at e v.  Hal l ,  207 Wi s.  2d 54,  67-
68,  557 N. W. 2d 778 ( 1997) ;  St at e v.  Schul t z,  152 Wi s.  2d 408,  
416 n. 6,  448 N. W. 2d 424 ( 1989) ;  St at e v.  Fencl ,  109 Wi s.  2d 224,  
237 n. 9,  325 N. W. 2d 703 ( 1982) ;  St at e v.  Mal l i ck,  210 
Wi s.  2d 427,  429 n. 1,  565 N. W. 2d 245 ( Ct .  App.  1997) .    
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Sect i on 1 of  t he Wi sconsi n Const i t ut i on have f ound no 

subst ant i al  di f f er ences bet ween t he due pr ocess pr ot ect i ons 

pr ovi ded i n each document ) .    

¶101 I n my vi ew,  t he maj or i t y has not  " ' come f or war d wi t h 

t he t ype of  ext r aor di nar y showi ng t hat  t hi s [ c] our t  has 

hi st or i cal l y demanded bef or e over r ul i ng one of  i t s  pr ecedent s. ' "   

Johnson Cont r ol s,  264 Wi s.  2d 60,  ¶137 ( Wi l cox,  J. ,  di ssent i ng)  

( quot i ng Payne v.  Tennessee,  501 U. S.  808,  848 ( 1991)  ( Mar shal l ,  

J. ,  di ssent i ng) ) .   Ul t i mat el y,  I  am t r oubl ed by t hi s cour t ' s  

r ecent  t r end of  depar t i ng f r om our  l ong hi st or y of  i nt er pr et i ng 

s i mi l ar l y- wor ded pr ovi s i ons of  t he st at e and f eder al  

const i t ut i ons i n concer t .   See St at e v.  Dubose,  2005 WI  126,  

¶40,  __ Wi s.  2d __,  __ N. W. 2d __ ( pr ovi di ng f or  a br oader  

i nt er pr et at i on of  Ar t i c l e I ,  Sect i on 8 of  t he Wi sconsi n 

Const i t ut i on t han t he Due Pr ocess Cl ause of  t he Uni t ed St at es 

Const i t ut i on,  even t hough t hi s cour t  has never  i nt er pr et ed t he 

t wo pr ovi s i ons di f f er ent l y) .    

¶102 We shoul d not  suddenl y change our  wel l - set t l ed manner  

of  i nt er pr et i ng Ar t i c l e I ,  Sect i on 8,  s i mpl y t o avoi d t he i mpact  

of  t he Uni t ed St at es Supr eme Cour t ' s  r ecent  deci s i on i n Pat ane.   

Such a t act i c ser i ousl y under mi nes t he " pr est i ge,  i nf l uence,  and 

f unct i on of  t he j udi c i al  br anch of  st at e gover nment . "   Peopl e v.  

Nor man,  112 Cal .  Rpt r .  43,  49 ( Cal .  Ct .  App.  1974) .   

¶103 To par aphr ase t he Cal i f or ni a Cour t  of  Appeal  i n 

Nor man:    

[ I ] f  t he meani ng of  t he Const i t ut i on i s as f l ui d as 
t he per sonal  whi ms of  t he Cour t ' s  member shi p woul d 
make i t ,  i t  i s  r eal l y no const i t ut i on at  al l .   A set  
of  pr i nci pl es set t i ng gover nment al  aut hor i t y wi t hi n 
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t hose bounds i s meani ngl ess i f  [ seven]  Del phi c or acl es 
ar e per mi t t ed t o di v i ne i t s meani ng and st at e i t  anew 
each t i me a quest i on i s pr oposed f or  
r esol ut i on.  .  .  .  For  t he same r eason,  t he st at e 
syst em shoul d accept  t he i nt er pr et at i on of  t he Uni t ed 
St at es Supr eme Cour t  of  l anguage i n t he f eder al  
Const i t ut i on as cont r ol l i ng of  our  i nt er pr et at i on of  
essent i al l y  i dent i cal  l anguage i n t he [ Wi sconsi n]  
Const i t ut i on unl ess condi t i ons pecul i ar  t o [ Wi sconsi n]  
suppor t  a di f f er ent  meani ng.   Judges do not  r epr esent  
peopl e,  t hey ser ve peopl e.   To do so,  t hey must  not  
r epr esent  a pol i t i cal  or  soci al  poi nt  of  v i ew;  t hey 
must  ser ve t he r ul e of  l aw.    

I d.  ( i nt er nal  quot at i ons and ci t at i ons omi t t ed) . 4    

¶104 Fi nal l y,  I  not e t hat  cont r ar y t o t he maj or i t y ' s 

asser t i on,  Mi ssour i  v.  Sei ber t ,  542 U. S.  600,  124 S.  Ct .  2601 

( 2004) ,  s i mpl y has no appl i cat i on t o t he case at  bar .   Fi r st ,  

Sei ber t  f ocused on a t wo- t i er ed pol i ce i nt er r ogat i on scheme.   

The scheme was i mpl ement ed as f ol l ows:   1)  t he pol i ce quest i oned 

a suspect  unt i l  a conf essi on was obt ai ned;  and 2)  t he Mi r anda 

war ni ngs wer e t hen r ead t o t he suspect ,  af t er  whi ch t he pol i ce 

r epeat ed t he pr evi ous quest i oni ng unt i l  t he suspect  gave t he 

same conf essi on.   Sei ber t ,  124 S.  Ct .  at  2602.   The Supr eme 

Cour t  hel d t hat  Sei ber t ' s  post war ni ng st at ement s wer e 

i nadmi ssi bl e.   I d.  at  2613.    

¶105 I n t hi s case,  Det ect i ve Roet s di d not  ut i l i ze such a 

scheme;  he asked Knapp what  he had been wear i ng t he pr i or  

eveni ng,  wi t hout  f i r st  r eadi ng Knapp t he Mi r anda war ni ngs.   See 

                                                 
4 I  r ecogni ze t hat  t hi s opi ni on of  t he Cal i f or ni a Cour t  of  

Appeal  was l at er  vacat ed by t he Cal i f or ni a Supr eme Cour t  i n 
Peopl e v.  Nor man,  538 P. 2d 237 ( Cal .  1975) .   I  quot e t hi s 
opi ni on sol el y f or  t he per suasi veness of  i t s  r easoni ng.   
However ,  I  not e t hat  t he above- quot ed l anguage was al so 
r epr oduced i n t he di ssent  i n Nor man,  538 P. 2d at  246 ( Cl ar k,  J.  
di ssent i ng) .    
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maj or i t y op. ,  ¶¶7- 8.   I n r esponse,  Knapp poi nt ed t o a pi l e of  

c l ot hi ng t hat  Det ect i ve Roet s t hen sei zed.   I d. ,  ¶8.   These t wo 

scenar i os ar e not  compar abl e,  and as such,  t he anal ysi s 

devel oped i n Sei ber t  has no appl i cat i on t o t hi s case.   Second,  

Sei ber t  f ocused on t he admi ssi bi l i t y  of  ver bal  st at ement s.   Thi s 

case concer ns t he admi ssi bi l i t y  of  physi cal  evi dence.   As t he 

Supr eme Cour t  expl ai ned i n Pat ane,  " t he Mi r anda r ul e i s a 

pr ophyl act i c empl oyed t o pr ot ect  agai nst  v i ol at i ons of  t he Sel f -

I ncr i mi nat i on Cl ause.   The Sel f - I ncr i mi nat i on Cl ause,  however ,  

i s  not  i mpl i cat ed by t he admi ssi on i nt o evi dence of  t he physi cal  

f r ui t  of  a vol unt ar y st at ement .   Accor di ngl y,  t her e i s no 

j ust i f i cat i on f or  ext endi ng t he Mi r anda r ul e t o t hi s cont ext . "   

Pat ane,  124 S.  Ct .  at  2626.   Thus,  because Sei ber t  and t he case 

at  bar  i nvol ve di f f er ent  t ypes of  evi dence and di f f er ent  

pr ocedur es f or  obt ai ni ng t hat  evi dence,  Sei ber t  has no 

appl i cat i on t o t he pr esent  case.    

¶106 I n sum,  I  am of  t he opi ni on t hat  our  pr i or  deci s i ons 

concer ni ng t he i nt er pr et at i on of  Ar t i c l e I ,  Sect i on 8 of  t he 

Wi sconsi n Const i t ut i on ar e c l ear  and shoul d not  be abandoned.   I  

am not  per suaded t hat  t hi s cour t  shoul d depar t  f r om our  pr act i ce 

of  i nt er pr et i ng Ar t i c l e I ,  Sect i on 8 of  t he Wi sconsi n 

Const i t ut i on i n conf or mi t y wi t h t he Uni t ed St at es Supr eme 

Cour t ' s  i nt er pr et at i ons of  t he Fi f t h Amendment  of  t he Uni t ed 

St at es Const i t ut i on.   As such,  I  am compel l ed t o di ssent .    

¶107 I  am aut hor i zed t o st at e t hat  Just i ce PATI ENCE DRAKE 

ROGGENSACK j oi ns i n t hi s di ssent .    
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¶108 DAVI D T.  PROSSER,  J.    (dissenting).  I  r espect f ul l y 

di ssent  f or  t he r easons st at ed i n my di ssent  i n St at e v.  Dubose,  

2005 WI  126,  ___ Wi s.  2d ___,  ___ N. W. 2d ____.    
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